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RESPONDENT’S RESPONSE TO THE PETITIONER’S

MOTION FOR SUMMARY JUDGMENT
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Attorney 




Attorney 

The Respondent, XXXXX, by his attorney, Amanda M. Skorr, and upon all of the files, records and proceedings heretofore had herein, moves the Court to deny the Petitioner’s Motion for Summary Judgment as there are genuine issues as to any material fact. The Respondent responds as follows: 

1. The Respondent in this matter is XXXXX. 

2. The Respondent is represented by Attorney Amanda M. Skorr. 

3. A petition was filed on August 16, 2013 on Case No. 13 TP 43 as stated in the Petitioner’s Motion for Summary Judgment. 

4. The grounds for termination of the Respondent’s parental rights are: 

Continuing denial of physical placement, pursuant to Wis. Stat. § 48.415 (4). 

ARGUMENT 

I. The Court Should Deny the Petitioner’s Motion for Partial Summary Judgment Because It Would Deprive the Respondent of His Due Process Right to Present a Full Defense of the Issues to a Jury, And There are Issues of Material Fact in Dispute.

 The Petitioner correctly argues that under Wis. Stat. § 802.08(2), summary judgment shall be rendered if the pleadings, dispositions, answers to interrogatories and admissions on file,  together with the affidavits, if any, show that there is no genuine issue as to any material fact and  that “the moving parties are entitled to a judgment as a matter of law”. However, the Court must proceed with caution. It has been established in Wisconsin that summary judgment is available in certain termination of parental rights cases. Summary judgment procedure imposes that the moving party demonstrate both the absence of any genuine factual disputes and entitlement to judgment as a matter of law under the legal standards applicable to the claim. See Wis. Stats. §§ 802.08(2) and (3). 

 The Petitioner further references In the Interest of Alexander V. for its holding that due process does not mandate a jury trial in the first phase of the TPR case, the right to a jury trial is statutory only and is subject to the provisions of civil procedure including summary judgment. In the Interest of Alexander V., 271 Wis. 2d 1, 678 N.W. 856, (2004). However, Alexander V. cautions that summary judgment “will ordinarily be 

 inappropriate in TPR cases” premised on fact intensive grounds for parental unfitness. Id. at 36. 

Justice Prosser went further, in his concurring opinion in In re Termination of Parental Rights to Diana P., 2005 WI 32, 279 Wis. 2d 169, 198-99, 694 N.W.2d 344, 359, stating the following:

As I see it, if a parent is able to show a fundamental flaw in the procedure leading up to a termination petition under § 48.415(4), the parent must have an opportunity to bring that flaw to the attention of the termination court before the court or jury makes a finding on this ground for unfitness. If a parent is able to show that it was impossible or completely unreasonable to comply with the court order, the parent must have an opportunity to present that evidence. Failure to provide such an opportunity is not only unfair but also implicates the parent's due process right to present a defense. Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967); see also State v. Heft, 185 Wis.2d 288, 303, 517 N.W.2d 494 (1994). While it is true that the “strict constitutional safeguards afforded to criminal defendants are not applicable to civil cases,” basic due process rights often apply in civil proceedings. BMW of N. Am. v. Gore, 517 U.S. 559, 574–75 n. 22, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996) (protection against judgment without notice applies in civil proceedings); Reed v. Cleveland Bd. of Educ., 607 F.2d 749, 750 (6th Cir.1979). The Supreme Court has also characterized the due process right as “an opportunity to be heard at a meaningful time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976). The fact-finding hearing on unfitness is certainly a “meaningful time.”

In re Termination of Parental Rights to Diana P., 2005 WI 32, 279 Wis. 2d 169, 198-99, 694 N.W.2d 344, 359.

The Respondent in this case argues he would like to present evidence to the jury that the Calumet County Court’s order from September 22, 2009 was unreasonable. The Respondent was not even present at the Court hearing at which these conditions were ordered (Transcript from September 8, 2009 hearing in Calumet County, Pg. 2 Ln. 10-13, attached).  Further, the Respondent would argue that the condition he undergo an anger management assessment was based on vague testimony from the GAL on that date that she had a “feeling” XXXXX was dangerous, based on nothing more than “veiled threats.” (Id. at Pgs. 4-5, Lns. 17-25, Lns. 1-7).  There was no time-frame set on when these assessments had to be obtained. At no point during this hearing, or any other hearing counsel is aware of, were TPR warnings read to the Respondent. Finally, there were no allegations that XXXXX was so dangerous to his child that social services needed to be involved. The Respondent would argue if such drastic measures, i.e. the suspension of any and all visitation between father and child, needed to be taken because he was such a threat to the child’s safety, why wasn’t social services involved? 

The Respondent argues that granting partial summary judgment in this case would deprive him of the right to present these arguments to the jury, and therefore, the request should be denied.
II. The Court Should Deny the Petitioner’s Request for Partial Summary Judgment Because The Petitioner Cannot Demonstrate They Have Met the Burden For Meeting Due Process As Required By Santosky et al v. Kramer et al, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982).

The Respondent argues to grant summary judgment in the present case would violate the Respondent’s due process right to a fact finding hearing in this case. In Santosky et al v. Kramer et al, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982), the Supreme Court  held that there was a three part test for determining what process is constitutionally due in termination of parental rights cases. The Court held that: 

The nature of the process due in parental rights termination proceedings turns on a balance of the “three distinct factors” specified in Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18 (1976): the private interest affected by the proceeding; the risk of error created by the State’s chosen procedure; and the countervailing governmental interest supporting the use of the challenged procedure. (Santosky, 455 U.S. at 754 cited by Id. at Para. 40.) 

 Applying the first prong of this test to the case at hand, the private interest affected by a TPR proceeding is unquestionably very strong. A parent’s interest in the parent-child relationship and in the care, custody and management of his or her child is recognized as a fundamental liberty interest protected by the Fourteenth Amendment. Santosky at 753. The United States Supreme Court has described the fundamental nature of parental rights in this way:  

It is plain that the interest of a parent in the companionship, care, custody and management of his or her children “comes to this Court with a momentum for respect lacking when appeal is made to liberties which derive merely from shifting economic arrangements.” Kovacs v. Cooper, 336 U.S. 77, 95, 93 L. Ed. 513, 69 S. Ct. 448 (1949)(Frankfurter, J. concurring). 
The Court has frequently emphasized the importance of the family. The rights 

to conceive and to raise one’s children have been deemed “essential”, Meyer v. Nebraska, 

262 U.S. 390, 399, 67 L. Ed. 1042, 43 S. Ct 625 (1923), “basic civil rights of man”, 

Skinner v. Oklahoma, 316 U.S. 535, 541, 86 L. Ed. 1655, 62 S. Ct. 1110 (1942) and 

“rights far more precious … that property rights”, May v. Anderson, 345 U.S. 528, 533, 

97 L. Ed. 1221, 73 S. Ct. 840, 67 Ohio Law Abs. 468 (1953). “It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.” Prince v. Massachusetts, 321 U.S. 158, 166, 88 L. Ed. 645, 64 S. Ct. 438 

(1944).Stanley v. Illinois, 405 U.S. 645, 651, 31 L. Ed. 2d 551, 92 S. Ct. 1208 (1972). 

See also Alexander V.Paras. 21 and 22. There should be no dispute as to how significant the Respondent’s interest is in his relationship with his son. 
 Applying the second prong of the test to the case, the risk of error by the Petitioner’s chosen procedure is substantial. Again, the Respondent argues that the Court-ordered assessments were unreasonable, and he should be allowed to present evidence to a jury on this issue.
 
 Applying the third and final prong of the test, the countervailing governmental interest supporting the use of the challenged procedure has not been alleged by the Petitioner. The Petitioner has failed to state specific interests that would be best served by the Court granting the motion for summary judgment. When balanced against the significant private interest affected and the opportunity for mistake in this case, any countervailing governmental interest supporting the use of summary judgment is minimal. When taking away a parent’s right to their child, it is necessary to make sure that the grounds are met. Blanket assertions by the Petitioner are not sufficient.  
Further, the Respondent joins in with the concern of Justice Prosser in his dissent opinion in the Alexander V. case of the use of summary judgments in termination of parental rights cases, therefore making any countervailing governmental interest less. Having a jury trial “is intended to protect civil litigants from overreaching and abuse by officials in all three branches of government, not just the judiciary.” Id. at 66. Also, “depriving the fact-finder, especially a jury, of the full story before the fact-finder determines that grounds of unfitness exist, is not what the legislature intended. Depriving a parent of the right to the jury trial granted by statute is even worse.” Id. at 98. 
III. The Court Should Deny the Petitioner’s Request for Partial Summary Judgment Because Summary Judgment Under Wis. Stat. § 48.415 (4) violates Due Process Because It Creates a Mandatory Irrebuttable Presumption That Because a Respondent’s Visitation and/or Physical Placement Rights to a Child Have Been Suspended, That Automatically Means Their Parental Rights Should be Terminated, Without Proper Notice to the Respondent at the Time the Visitation is Suspended That Such an Order Can Result in the Termination of Parental Rights Altogether Down the Road.

Alternatively, summary judgment under Wis. Stat. § 48.415(4) TA \s "48.415(5)(a)"  violates the due process provisions of the State and Federal Constitutions because it creates a mandatory irrebuttable presumption that because a Respondent’s visitation and/or physical placement rights to a child have been suspended, that automatically means their parental rights should be terminated, without proper notice to the Respondent at the time the visitation is suspended that such an order can result in the termination of parental rights altogether down the road.
In general, it is well settled constitutional law that a statute which deprives a person of life, liberty or property by creating a mandatory irrebuttable presumption that is not universally true for all similarly classified individuals violates due process of law. E.g., Cleveland Board of Education v. LaFleur, 414 U.S. 632, 644 (1974) TA \l "Cleveland Board of Education v. LaFleur, 414 U.S. 632, 644 (1974)" \s "Cleveland Board of Education v. LaFleur, 414 U.S. 632, 644 (1974)" \c 1 ; United States Department of Agriculture v. Murry, 413 U.S. 508, 514 (1973) TA \l "United States Department of Agriculture v. Murry, 413 U.S. 508, 514 (1973)" \s "United States Department of Agriculture v. Murry, 413 U.S. 508, 514 (1973)" \c 1 ; Vlandis v. Kline, 412 U.S. 441, 452 (1973) TA \l "Vlandis v. Kline, 412 U.S. 441, 452 (1973)" \s "Vlandis v. Kline, 412 U.S. 441, 452 (1973)" \c 1 . Such a statutory presumption was struck down in the context of the termination of parental rights, in particular. See Stanley v. Illinois, 405 U.S. 645, 649, 656-58 (1972) TA \l "Stanley v. Illinois, 405 U.S. 645, 649, 656-58 (1972)" \s "Stanley v. Illinois, 405 U.S. 645, 649, 656-58 (1972)" \c 1 .
Similarly, a statute which creates a mandatory irrebuttable presumption that relieves the government of its burden of proof by removing an essential presumed fact from the case entirely, if a predicate fact is proven, violates due process of law. Francis v. Franklin, 471 U.S. 307, 314, 317-18 (1973) TA \l "Francis v. Franklin, 471 U.S. 307, 314, 317-18 (1973)" \s "Francis v. Franklin, 471 U.S. 307, 314, 317-18 (1973)" \c 1 .
In this case, the Petitioner is asking the court to construe Wis. Stat. 
§ 48.415(4) TA \s "48.415(5)(a)"  such that the mere fact of a person’s visitation rights have been temporarily suspended that all the person’s parental rights should be terminated. Further, there is nothing in this particular subsection of the TPR statute that requires notice to the parent at the time visitations are suspended, that their rights may be terminated at a future date, and in fact, no such warnings were given to the Respondent in this case.
The Respondent argues there is no good reason to differentiate the duty of the courts to warn parents when visitation is suspended as a result of a CHIPS action or as a result of a family court order. Wis. Stat. § 48.356 requires the Court to give TPR warnings to parents as follows:
(1) Whenever the court orders a child to be placed outside his or her home, orders an expectant mother of an unborn child to be placed outside of her home, or denies a parent visitation because the child or unborn child has been adjudged to be in need of protection or services under s. 48.345, 48.347, 48.357, 48.363, or 48.365 and whenever the court reviews a permanency plan under s. 48.38(5m), the court shall orally inform the parent or parents who appear in court or the expectant mother who appears in court of any grounds for termination of parental rights under s. 48.415 which may be applicable and of the conditions necessary for the child or expectant mother to be returned to the home or for the parent to be granted visitation.

(2) In addition to the notice required under sub. (1), any written order which places a child or an expectant mother outside the home or denies visitation under sub. (1) shall notify the parent or parents or expectant mother of the information specified under sub. (1).

Further, the Court has held that  ”Circuit court's duty to warn and inform parent that parental rights may be terminated in future is part of panoply of procedures established by legislature to assure that parental rights will not be terminated precipitously or capriciously when state exercises its awesome power to terminate parental rights; such notice is necessary to give parent opportunity to conform his or her conduct to avoid termination of parental rights.” In re Termination of Parental Rights of Brittany Ann H. (2000) 607 N.W.2d 607, 233 Wis.2d 344. The Respondent argues that there should be no difference between the State exercising this awesome power and any other Petitioner, such as in this case. If there is no difference, the duty to warn is just as important. 

”Because of the significant constitutional rights at stake for the parent, the legislature requires parents who have been denied physical placement by a court order in an action affecting the family to be advised of potential grounds for termination of parental rights so that they are given every possible opportunity to remedy the situation and of the conditions which they must meet to regain placement of the child.” In re Paternity of Shalynda S.J. (App. 2000) 619 N.W.2d 151, 239 Wis.2d 194. Such warnings should apply no matter the Petitioner. Such warnings should apply no matter the type of hearing in which the visitation is decided. The Respondent argues there is no reason to treat private Petitioner’s in TPR matters any differently than the State on this issue.
For these reasons, Wis. Stat. § 48.415(4) as applied in this case TA \s "48.415(5)(a)"  violates due process of law by creating a mandatory irrebuttable presumption upon an essential element of the Petitioner’s proof, without proper notice to the parties that such an extreme result can occur.
 THEREFORE, the Petitioner’s Motion for Summary Judgment should be denied by the court. 

Dated at Appleton, Wisconsin, this 10th day of January, 2014.

_____________________________


Amanda M. Skorr





Attorney for XXXXX
State Bar No. 1056508

Office of the Public Defender
100 W. Lawrence Ave. Suite 250

Appleton, WI 54911

920-832-2774

Fax:  920-832-2795

skorra@opd.wi.gov
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