STATE OF WISCONSIN  

     CIRCUIT COURT 
                 ROCK COUNTY






          BRANCH 2
IN THE INTEREST OF








         NOTICE OF MOTION AND 








         MOTION FOR SUMMARY 








         JUDGMENT
     
A Child Under Eighteen Years of Age


         Case No. 0000000
TO:  


PLEASE TAKE NOTICE that    , the father of the above-named child and respondent to this action, by his attorney, Megan Reed, will, at a date and time to be set by the Court, move the Court for an order for summary judgment, pursuant to Wis. Stat. § 802.08, on the grounds that there exists no genuine issue of material fact and respondent is entitled to judgment as a matter of law. 

AS GROUNDS, respondent alleges:

1. Petitioner does not dispute that respondent attempted to have contact with the child when respondent was not incarcerated, but petitioner blocked these attempts and even contacted the police and respondent’s probation officer to have these attempts stopped. 

2. Petitioner acknowledges that respondent clearly wanted to have contact with the child and she prohibited the contact. 

3. Petitioner does not dispute that in June 2007, respondent’s probation officer ordered he have no contact whatsoever with the child or petitioner, and that this order is still in effect today. 

4. Petitioner does not dispute that while respondent was in prison from 2005-07, he wrote to petitioner.

5. Petitioner also does not dispute that respondent’s mother visited petitioner and the child while respondent was in prison, taking pictures and bringing items for the child, until those visits were prohibited. 
6. Under Wis. Stat. § 48.415(1)(b), any time period when the respondent was prohibited by “judicial order” from having contact with the child shall not be included in an abandonment claim. 

7. Although not formally ordered by a judge, the probation order prohibiting contact is in effect a “judicial order” under Wis. Stat. § 48.415(1)(b), Stats., as violation of this order would have a similar effect as violation of a judicial order – namely revocation of his probation and sentencing to jail or prison. See Wis. Admin. Code DOC § 331.03(1).

8. Moreover, the purpose of Wis. Stat. § 48.415(1)(b) is to ensure that parents are not penalized  for failing to do something (e.g. visit and communicate with their child) that they were legally prohibited from doing. See In Re Jessica N., 228 Wis. 2d 695, 704 (Wis. Ct. App. 1999).  
9. Under Wis. Stat. § 48.415(1)(c), Stats., abandonment is not established if the respondent had good cause for failing to communicate with or visit the child. 

10. Respondent had good cause for failing to visit and communicate with his daughter, in that his attempts to contact his daughter directly and indirectly through his mother were prevented by petitioner. See Wis JI-Children 314 (Ex. 2)

Additional grounds for this motion are set out in the attached affidavit and exhibits.
Dated this 11th day of March, 2009.








RESPECTFULLY SUBMITTED:








STATE PUBLIC DEFENDER








_______________________________

STATE OF WISCONSIN  

     CIRCUIT COURT 
                 ROCK COUNTY






          BRANCH 2
IN THE INTEREST OF









AFFIDAVIT IN SUPPORT OF








MOTION FOR 









SUMMARY JUDGMENT
     

A Child Under Eighteen Years of Age


Case No. 0000000
STATE OF WISCONSIN
)





)  ss.

COUNTY OF ROCK

)


[name], being first duly sworn on oath, states as follows:

1. Your affiant is the attorney of record for respondent,      .
2. Your affiant has reviewed the petition in this matter.

3. The petition appears to allege abandonment from March 2005, when respondent went to prison, to the present.

4. Your affiant conducted a deposition of the petitioner,    , on March 2, 2009 (Ex. 1).

5. Petitioner admitted at the deposition that respondent wrote to her from prison (Id. at 7).
6. Petitioner admitted at the deposition that she wrote to respondent when he was in prison and asked him to stop writing her (Id. at 8).

7. Petitioner admitted at the deposition that respondent’s mother visited her and the child while respondent was in prison (Id.).

8. Petitioner admitted at the deposition that her mother, who lived with petitioner, told respondent’s mother to stop coming to visit the child (Id. at 5, 8).

9. Petitioner admitted that after respondent was released from prison in early 2007, he came to visit the child and the respondent refused to let her see the child (Id. at 9). 

10. Petitioner admitted at the deposition that respondent came several more times to attempt to visit the child and each time respondent refused to let him see the child (Id.).

11. Petitioner admitted at the deposition that respondent also called petitioner after he was released from prison in 2007 and asked to see the child, and petitioner denied his request (Id. at 13-14).

12. Petitioner admitted that respondent filed a motion for a change of placement of the child (Id. at 10).

13. Petitioner admitted that respondent wanted to have contact with the child but the petitioner would not let him (Id. at 15).

14. Petitioner admitted at the deposition that in June 2007, after respondent drove by petitioner’s house and saw the child outside, petitioner called the police and respondent’s probation officer to tell them that she did not want respondent driving by her house (Id. at 10-12).

15. Petitioner admitted at the deposition that she knew that after her phone call to respondent’s probation officer, the probation officer ordered respondent to have no contact whatsoever with the child or petitioner, and petitioner did not object to that order (Id. at 11, 16).

16. Petitioner admitted at the deposition that she was aware the no contact order was still in effect (Id. at 12)

17. Your affiant has reviewed respondent’s probation file and examined his rules of supervision.

18. On June 27, 2007, petitioner signed a form titled “Amended Rules of Community Supervision,” the last rule of which states petitioner is to have no contact with petitioner or the child (Ex. 3, ¶ 34).








______________________________







XXXXXX
Subscribed and sworn to before me 

this ___ day of March, 2009.

_______________________________

Notary Public, State of Wisconsin

My Commission expires ___________.
