STATE OF WISCONSIN             CIRCUIT COURT               ADAMS COUNTY

In re the Interest of:

Ridley Sollinger






Case No. 17TP01
(aka Ridley Dampier)

A Person Under Eighteen Years of Age.







RESPONDENT’S RESPONSE TO THE PETITIONER’S

MOTION FOR SUMMARY JUDGMENT

 _______________________________________________________________________
The Respondent, Evan Sollinger, by his attorney, Ryan Drengler, and upon all of the files, records and proceedings heretofore had herein, moves the Court to deny the Petitioner’s Motion for Summary Judgment as there are genuine issues as to any material fact. The Respondent responds as follows: 

1. The Respondent in this matter is Evan Sollinger. 

2. The Respondent is represented by Attorney Ryan Drengler. 

3. A petition was filed on April 6, 2017, on Case No. 17TP01, as stated in the Petitioner’s Motion for Summary Judgment. 

4. The grounds for termination of the Respondent’s parental rights are: 

Failure to Assume Parental Responsibility, pursuant to Wis. Stat. § 48.415(6);
Abandonment, pursuant to Wis. Stat. § 48.415(1)(a)(2);

Continuing Need of Protection or services, pursuant to Wis. Stat. § 48.415(2).

ARGUMENT 

I. The Court Should Deny the Petitioner’s Motion for Partial Summary Judgment Because It Would Deprive the Respondent of His Due Process Right to Present a Full Defense of the Issues to a Jury, And There are Issues of Material Fact in Dispute.

 The Petitioner correctly argues that under Wis. Stat. § 802.08(2), summary judgment shall be rendered if the pleadings, dispositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and  that “the moving parties are entitled to a judgment as a matter of law”. However, the Court must proceed with caution. It has been established in Wisconsin that summary judgment is available in certain termination of parental rights cases. Summary judgment procedure imposes that the moving party demonstrate both the absence of any genuine factual disputes and entitlement to judgment as a matter of law under the legal standards applicable to the claim. See Wis. Stats. §§ 802.08(2) and (3). 

 The Petitioner further references Steven V. v. Kelley H., 2004 WI 47, to detail the procedure used in summary judgment proceedings.  However, that case also makes it clear that the grounds specified in Wis. Stat. §48.415(6) and §48.415 1(2)a are fact-intensive and probably not suited for partial summary judgment.  See id.
Justice Prosser went further, in his concurring opinion in In re Termination of Parental Rights to Diana P., 2005 WI 32, 279 Wis. 2d 169, 198-99, 694 N.W.2d 344, 359, stating the following:

As I see it, if a parent is able to show a fundamental flaw in the procedure leading up to a termination petition under § 48.415(4), the parent must have an opportunity to bring that flaw to the attention of the termination court before the court or jury makes a finding on this ground for unfitness. If a parent is able to show that it was impossible or completely unreasonable to comply with the court order, the parent must have an opportunity to present that evidence. Failure to provide such an opportunity is not only unfair but also implicates the parent's due process right to present a defense. Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967); see also State v. Heft, 185 Wis.2d 288, 303, 517 N.W.2d 494 (1994). While it is true that the “strict constitutional safeguards afforded to criminal defendants are not applicable to civil cases,” basic due process rights often apply in civil proceedings. BMW of N. Am. v. Gore, 517 U.S. 559, 574–75 n. 22, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996) (protection against judgment without notice applies in civil proceedings); Reed v. Cleveland Bd. of Educ., 607 F.2d 749, 750 (6th Cir.1979). The Supreme Court has also characterized the due process right as “an opportunity to be heard at a meaningful time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976). The fact-finding hearing on unfitness is certainly a “meaningful time.”

In re Termination of Parental Rights to Diana P., 2005 WI 32, 279 Wis. 2d 169, 198-99, 694 N.W.2d 344, 359.


The Respondent in this case argues that he would like to present evidence to the jury that he had good cause for having failed to visit or communicate with Ridley, as well as failing to communicate about Ridley with Luanne Hickey, for the time periods being alleged.  Should the Respondent meet his burden of proving these by a preponderance of the evidence the ground of Abandonment is not established.  Wis. Stat. §48.415(1)(c).  While there are conclusory statements and inferences the supporting the Motion for Summary Judgment as to this ground, stemming in part from statements made by the Respondent to Social Worker Amber Baggs, the issue of whether “good cause” existed is fact-intensive and best determined by a finder-of-fact, rather than relying on said inferences.

The Respondent in this case argues that he would like to present evidence to the jury that he has been involved in Ridley’s life, has expressed concern for Ridley’s well-being, has not refused to provide support for Ridley, did not expose Ridley to a hazardous living condition, and had expressed concern or interest in the support, care, and well-being of Sarah Dampier during her pregnancy.  The ground of Failure to Assume Parental Responsibility is not a black-and-white, did or didn’t, ground.  Whether or not a substantial parental relationship existed is assessed on the basis of a totality-of-the-circumstances test, as identified in Tammy W-G v. Jacob T., 2011 WI 30, 333 Wis.2d 273, 77 N.W.2d 854.  The jury should be able to hear that the Respondent did provide support, both emotional and financial, to Sarah Dampier while she was pregnant, that he has offered to provide for the support of Ridley while she has been placed outside of his home, and that he has not refused to provide care for Ridley.  Additionally, the totality-of-the-circumstances analysis is to also consider the reasons for any lack of involvement on the part of the Respondent.  These facts are a critical component of whether the Respondent failed to assume parental responsibility and should be presented to the finder-of-fact in order for the ground in Wis. Stat. §48.415(6) to be met.
The Respondent argues that granting partial summary judgment in this case would deprive him of the right to present these arguments to the jury, and therefore, the request should be denied.
II. The Court Should Deny the Petitioner’s Request for Partial Summary Judgment Because The Petitioner Cannot Demonstrate They Have Met the Burden For Meeting Due Process As Required By Santosky et al v. Kramer et al, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982).

The Respondent argues to grant summary judgment in the present case would violate the Respondent’s due process right to a fact finding hearing in this case. In Santosky et al v. Kramer et al, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982), the Supreme Court  held that there was a three part test for determining what process is constitutionally due in termination of parental rights cases. The Court held that: 

The nature of the process due in parental rights termination proceedings turns on a balance of the “three distinct factors” specified in Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18 (1976): the private interest affected by the proceeding; the risk of error created by the State’s chosen procedure; and the countervailing governmental interest supporting the use of the challenged procedure. (Santosky, 455 U.S. at 754 cited by Id. at Para. 40.) 

 Applying the first prong of this test to the case at hand, the private interest affected by a TPR proceeding is unquestionably very strong. A parent’s interest in the parent-child relationship and in the care, custody and management of his or her child is recognized as a fundamental liberty interest protected by the Fourteenth Amendment. Santosky at 753. The United States Supreme Court has described the fundamental nature of parental rights in this way:  

It is plain that the interest of a parent in the companionship, care, custody and management of his or her children “comes to this Court with a momentum for respect lacking when appeal is made to liberties which derive merely from shifting economic arrangements.” Kovacs v. Cooper, 336 U.S. 77, 95, 93 L. Ed. 513, 69 S. Ct. 448 (1949)(Frankfurter, J. concurring). 
The Court has frequently emphasized the importance of the family. The rights 

to conceive and to raise one’s children have been deemed “essential”, Meyer v. Nebraska, 

262 U.S. 390, 399, 67 L. Ed. 1042, 43 S. Ct 625 (1923), “basic civil rights of man”, 

Skinner v. Oklahoma, 316 U.S. 535, 541, 86 L. Ed. 1655, 62 S. Ct. 1110 (1942) and 

“rights far more precious … that property rights”, May v. Anderson, 345 U.S. 528, 533, 

97 L. Ed. 1221, 73 S. Ct. 840, 67 Ohio Law Abs. 468 (1953). “It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.” Prince v. Massachusetts, 321 U.S. 158, 166, 88 L. Ed. 645, 64 S. Ct. 438 

(1944).Stanley v. Illinois, 405 U.S. 645, 651, 31 L. Ed. 2d 551, 92 S. Ct. 1208 (1972). 

See also Alexander V.Paras. 21 and 22. There should be no dispute as to how significant the Respondent’s interest is in his relationship with his daughter, Ridley. 
 Applying the second prong of the test to the case, the risk of error by the Petitioner’s chosen procedure is substantial. Again, the Respondent argues that much of the evidence supporting the two grounds at issue is conclusory and assumes facts based on the statements and actions of the Respondent, without adequately addressing whether he had good cause or what his reasons and motivations were for acting or failing to act. He should be allowed to present evidence to a jury on this issue.
 
 Applying the third and final prong of the test, the countervailing governmental interest supporting the use of the challenged procedure has not been alleged by the Petitioner. The Petitioner has failed to state specific interests that would be best served by the Court granting the motion for summary judgment. When balanced against the significant private interest affected and the opportunity for mistake in this case, any countervailing governmental interest supporting the use of summary judgment is minimal. When taking away a parent’s right to their child, it is necessary to make sure that the grounds are met. Blanket assertions by the Petitioner are not sufficient.  
Further, the Respondent joins in with the concern of Justice Prosser in his dissent opinion in the Alexander V. case of the use of summary judgments in termination of parental rights cases, therefore making any countervailing governmental interest less. Having a jury trial “is intended to protect civil litigants from overreaching and abuse by officials in all three branches of government, not just the judiciary.” Id. at 66. Also, “depriving the fact-finder, especially a jury, of the full story before the fact-finder determines that grounds of unfitness exist, is not what the legislature intended. Depriving a parent of the right to the jury trial granted by statute is even worse.” Id. at 98. 
THEREFORE, the Petitioner’s Motion for Summary Judgment should be denied 
by the court. 

Dated at Stevens Point, Wisconsin, this 9th day of June, 2017.

Respectfully submitted,

______________________________
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Attorney for the Respondent
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