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FATHER’S MOTION TO DISMISS 

The Respondent Father, RRRRRR, by his Attorney XXXXXX, appearing specially and reserving the right to challenge the jurisdiction of the Court, and upon all the files, records and proceedings heretofore had herein, moves the Court for an Order dismissing the Petition as to the ground of failure to assume parental responsibility, pursuant to Wis. Stat. § 48.415(6). 

The State filed an Amended Petition for Termination of Parental Rights on January on Case No. 0000000. The grounds for termination of the Respondent’s parental rights are: Continuing Need of Protection and Services, pursuant to Wis. Stat. § 48.415(2) and Failure to Assume Parental Responsibility, pursuant to Wis. Stat. § 48.415(6). 

Pursuant to Wis. Stat. § 48.415(6) and Wis. JI-Children 346, the Petitioner bears the burden to prove by clear, satisfactory, and convincing evidence that the Respondent has not had a substantial parental relationship with his children. Here, the Petitioner fails to meet its burden as to the ground of failure to assume parental responsibility. 
FACTS
Prior to a CHIPS petition being filed in this case, the children, AAAAAA and BBBBBB, had been living full-time with their mother and father. In [month, year], RRRRRR was sentenced to prison; he was transferred to the _______________ Treatment Facility in [year]. Per the amended Petition for Termination of Parental Rights itself and the attached court-order conditions, Justin was released from prison in [month, year] and has moved to _____________ to be closer to his children. The Department “expects that Justin have liberal contact with AAAAA and BBBBB.” He is expected to “care for their needs by helping to prepare meals and feeding them, changing their diapers or helping them in the bathroom, and participating in their bed-time routine.” Furthermore, the Department expects that Justin also help “get the children to and from daycare unless he is working.” Finally, and most significantly, the Department also clearly reports that the children “have been very comfortable with RRRRRR” and “they are all bonding.” 
ARGUMENT
Wisconsin Statute section 48.42(1)(c) requires that a petition for termination of parental rights contain a statement that the parent “will” consent to the termination or provide a statement of the grounds for termination under sec. 48.415.  If grounds for an involuntary termination of parental rights are alleged, the petition must contain “a statement of the facts and circumstances which the petitioner alleges establish these grounds.” Id. The facts and circumstances alleged must establish probable cause that the allegations are true.  The probable cause required is the same as that required for a criminal complaint. In Interest of Courtney E., 184 Wis.2d 592, 601, 516 N.W.2d 422 (1994); In Interest of L.A.T., 167 Wis.2d 276, 283, 481 N.W.2d 493 (App. 1992). Further, pursuant to Wis. Stat. § 48.415(6) and Wis. JI-Children 346, the petitioner bears the burden to prove by clear, satisfactory, and convincing evidence all of these elements. The petition fails to meet the petitioner’s burden.  

The petition fails to meet this burden because it does not contain a statements of the totality of the child’s life, as required by 
We conclude that a fact-finder should consider a parent's actions throughout the entirety of the child's life when determining whether he has assumed parental responsibility.

¶ 24 Looking first to para. (a) of the statute, the language, “have not had,” does not direct the fact-finder to consider only a limited time period. For example, it does not say “have not had for at least several months.” Rather, the statute gives latitude to the fact-finder to consider the entirety of the child's life and determine if the parent's actions have been sufficient to find that he has assumed parental responsibility.

In re Gwenevere T., 2011 WI 30, 333 Wis. 2d 273, 288, 797 N.W.2d 854, 862.
In this case, the State has added an additional ground for termination of the Respondent’s parental rights, Failure to Assume Parental Responsibility. Wis. Stat. § 48.415(6) requires that the State prove that the parent has not had a “substantial parental relationship” with the child. “Substantial parental relationship” means “the acceptance and exercise of significant responsibility for the daily supervision, education, protection and care of the child.” Id.  The court is to consider a variety of factors, including “whether the person has expressed concern for or interest in the support, care, or well-being of the child, whether the person has neglected or refused to provide care or support for the child and whether, with respect to a person who is or may be the father of the child, the person has expressed concern for or interest in the support care, or well-being of the mother during her pregnancy.” Id.
First, the Petition and the supporting paperwork indicate that RRRRR and CCCCC were the primary caregivers for both children since their births prior to a CHIPS petition being filed. This fact alone suggests that the respondent father did have a “substantial parental relationship” with his children before he was incarcerated; he provided daily care and supervision to both children. During his incarceration, Justin did express concern as to the care of his children; indeed, in communications with the Department, RRRRR expressed his wishes that his children be cared for by his mother in _______________. 
Furthermore, since being incarcerated, RRRRR has moved to the state where his children are living and has clearly assumed parental responsibility, having “liberal contact” with his children and feeding, clothing, caring for, and transporting his children. Notably, the Department acknowledges that the children are “comfortable” with Justin and they are all bonding. Nothing in the Petition nor its attached reports supports a finding that Justin has not had a substantial parental relationship with his children. In fact, the Petition would seem to support the opposite conclusion. 
The Respondent asserts that the petition fails to meet the requirements of probable cause as to the ground of failure to assume parental responsibility. The Respondent therefore requests an Order dismissing this ground. 

Dated at _____________, Wisconsin this ____ day of ___________, 0000.
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