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Introduction

At stake in this case is one of a father’s most fundamental human rights – the right to raise his own child. See Evelyn C.R. v. Tykila S. (In Re Jayton S.), 2001 WI 110, ¶ 20. The Wisconsin Supreme Court in Jayton S. emphasized the significance of these types of cases:


… The permanency of termination orders "works a unique kind of deprivation. In contrast to matters modifiable at the parties' will or based on changed circumstances, termination adjudications involve the awesome authority of the State to destroy permanently all legal recognition of the parental relationship." M.L.B. v. S.L.J., 519 U.S. 102, 127-28, 117 S. Ct. 555, 136 L. Ed. 2d 473 (1996) (citations and quotations omitted). For these reasons, "parental termination decrees are among the most severe forms of state action." Id.

Due to the severe nature of terminations of parental rights, termination proceedings require heightened legal safeguards against erroneous decisions. 
Id. at ¶ 20-21. It is therefore imperative that courts proceed with caution in termination of parental rights cases. 
The Standard Jury Instruction

The standard jury instruction for failure to assume parental responsibility cases states that “a parent’s lack of opportunity and ability to establish a substantial parental relationship is not a defense to failure to assume parental responsibility.” Wis JI-Children 346. The stated basis for this language is Ann M.M. v. Rob S., 176 Wis.2d 673 (1993). 


In Ann M.M., the court noted that the legislature had earlier removed language from Wis. Stat. 48.415(6) that required the parent have the opportunity and ability to assume parental responsibility of the child. Ann M.M. at 683-4. Therefore, the court noted, there was no longer a requirement that a petitioner prove that the parent had the opportunity and ability to establish a substantial parental relationship with the child. Id. at 684. The court in Ann M.M. did not say that a respondent could not offer such evidence as a defense to failure to assume parental responsibility, however. 

Respondent requests the court remove this sentence from the standard jury instruction as it is misleading and not a proper restatement of the court’s holding in Ann M.M.
Unconstitutional As Applied

Furthermore, failing to allow respondent in this case to use his lack of opportunity and ability to assume parental responsibility as a defense, to the extent the lack of opportunity and ability was caused by the petitioner or people acting on her behalf, would be a violation of respondent’s constitutional right to substantive due process. U.S. Const. amend. XIV, §1;  Wis. Const. art. 1, §1 and 8.

When a fundamental liberty interest, such as parenting a child, is affected by a statute, substantive due process requires that statute be narrowly tailored to advance a compelling state interest. Kenosha County Dept. of Human Services v. Jodie W. (2006 WI 93 at ¶ 39). A court should review such a statute with strict scrutiny when determining whether it is constitutional or not. Id. at ¶ 41. 

Respondent does not dispute that the State has a compelling interest in protecting children from unfit parents. See id. However, the law as it applies to respondent in this case is not narrowly tailored to advance that State interest. 

In this case, the petitioner argues that the respondent has not assumed parental responsibility of their child, even though petitioner purposely tried to prevent respondent from assuming parental responsibility. While she may not have done anything illegal in blocking respondent’s attempts to have a relationship with their daughter, she certainly does not have “clean hands” and should not be allowed to take advantage of her actions. 


The Wisconsin legislature explained that one of the purposes of the Children’s Code, which includes TPR provisions, was to preserve the biological family unit and assist parents in fulfilling their responsibilities as parents. § 48.01 (1)(a), Stats.; see also State v. Bobby G. (In re Marquette S.), 2007 WI 77, ¶ 57. Allowing one parent to try to destroy the biological family unit and block the other parent from fulfilling his responsibilities as a parent goes against this legislative purpose. 

In TPR cases based on a failure of a parent to meet return conditions in a CHIPS case, the social services department is required to make a “reasonable effort” to provide services to a parent. § 48.415(2), Stats. In other words, before a parent’s rights can be terminated on this ground, there must be “an earnest and conscientious effort to take good faith steps” to assist the parent in meeting their obligations to have their children returned. Id. Further, there is a requirement that the department set return conditions that are appropriate for the specific needs of the parent and child and which are not impossible for the parent to meet. Jodie W., ¶¶ 51, 56. 

These requirements for CHIPS cases make that statute narrowly tailored to advance the State’s interest in protecting children from unfit parents and at the same time meet the expressed purposes of the Children’s Code. In order for § 48.415(6), Stats., failure to assume parental responsibility, to be narrowly tailored and constitutional as applied to the respondent, there must be similar safeguards in place. 


Respondent respectfully suggests that the appropriate safeguard is respondent’s proposed jury instruction, omitting the language from Ann M.M. and requiring the jury to consider petitioner’s actions as well as respondent’s. Petitioner is not required to prove that respondent had the opportunity and ability to establish a substantial parental relationship, but respondent would be allowed to argue as a defense that the petitioner prevented him from assuming parental responsibility. If the petitioner is found to have prevented, either by herself or through others, the respondent from establishing a substantial parental relationship, then respondent’s parental rights should not be terminated. Such an instruction provides the necessary “heightened legal safeguard” that the supreme court requires. See Jayton S. at ¶21. 
Conclusion
 
Respondent asks the court to adopt his proposed jury instruction. This instruction omits the language from Ann M.M., which is inaccurate, inappropriate in this case, and could confuse a jury. The instruction also adds the requirement that a jury, if it finds that respondent has not assumed parental responsibility of the child, also find that petitioner was not the cause of respondent’s failure to assume parental responsibility, before the jury can find grounds exist to terminate respondent’s parental rights. Such an instruction would protect respondent’s constitutional rights, conform with the legislative purpose to provide assistance to parents rather than provide obstacles, and would be less confusing to the jury under the facts of this case. 
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other language I’m not sure where to put in: 

It would be fundamentally unfair to terminate a parent’s rights because one parent kept the child away from the other parent. Taken to the extreme, this could mean a parent could kidnap a child and then petition the court for termination of parental rights based on that parent’s failures to have a relationship with the child. 

