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“We have no doubt that clarity in out-of-court communications between counsel and client is vital to effective representation.”  Appointment of Interpreter in State v. Le, 184 Wis. 2d 860, 869-70, 517 N.W.2d 144 (1994) 

The Quality Indicators Work Group
 was asked to examine the issue of how to continuously improve services to clients by identifying barriers to high quality attorney-client communication and identifying ways to reduce those barriers.  This was done in connection with the 05-07 and 07-09 strategic plans.  We spent over two years studying and discussing this issue.  
Definition of high quality attorney-client communication
During the course of our discussions, we developed and adopted the following definition of high quality attorney-client communication:

High quality attorney-client communication is client-centered, timely, effective, confidential, honest and ongoing.  It meets the information needs of both counsel and client, creates a positive attorney-client relationship and maximizes the opportunity to achieve a positive outcome in the resolution of the case.  A client-centered approach to attorney-client communication includes the following:

· Identifying problems from a client’s perspective,

· Actively involving the client in the process of exploring potential solutions,

· Encouraging the client to make those decisions which are likely to have a substantial legal or nonlegal impact,

· Providing advice that addresses the client’s goals and objectives,

· Acknowledging the client’s feelings, listening to the client’s concerns and recognizing the importance of both, and

· Conveying a desire to help.

Effective communication clearly and accurately furnishes all relevant information to the listener, who in turn understands the information being communicated.

Standards 

We reviewed best practices and existing standards of practice
 for attorney-client communication. We identified the following standards of practice based on the Wisconsin Rules of Professional Conduct for Attorneys (SCR), the Wisconsin State Public Defender Minimum Attorney Performance Standards – Appellate Division (MAPS-APP) and the Wisconsin State Public Defender Minimum Attorney Performance Standards (MAPS).
Standards of Practice 
1. Conduct an in-person interview with the client as soon as practicable after appointment to obtain necessary information from the client and to give the client information regarding the scope of counsel’s representation and the case proceedings. In appellate cases counsel is expected to speak personally with the client to explore issues or concerns not reflected in the record. See MAPS-APP 4, MAPS 4.
2. Ensure, protect and maintain the confidentiality of oral and written communications with the client. See SCR 20:1.6(a).
3. Provide the client with sufficient information and explanation to permit intelligent participation in decision-making concerning the objectives of the representation and the means by which they are to be pursued. See SCR 20:1.2(a).
4. Advise the client candidly of all aspects of the case, including the relevant facts, applicable law, and potential risks, benefits and probable outcome of different litigation strategies. See SCR 20:1.4(a), MAPS-APP 9, MAPS 13.
5. Obtain informed consent from the client when required. See SCR 20:1.4(a).
6. Maintain ongoing communication with the client, respond promptly to client communications and comply with reasonable requests for information. See SCR 20:1.4(a).
7. Inform the client of significant developments in the case as they occur and keep the client reasonably informed of the status of the case. See SCR 20:1.4(a).
8. Advise the client of all remaining pre- and post-litigation options (including appeal), the deadlines for exercising those options and any actions the client must take to exercise those options. See MAPS-APP 9, 13; MAPS 3.
9. Maintain a case file that documents and summarizes all communications with the client. See MAPS-APP 15, MAPS 17.
We then discussed and developed Quality Standards.  Attorneys are encouraged to attain these standards. They are aspirational in nature.  They are not intended to establish mandatory minimum requirements.  Instead they were developed by the Quality Indicators Work Group as objectives which attorneys are encouraged to achieve in order to make their communication with their clients as effective as possible.
Quality Standards
1. Prepare for the client interview by reviewing all relevant and available documents.

2. Identify any barriers to communication (e.g., culture, language, literacy, access, mental or physical disability) and take reasonable steps necessary to maintain high quality communication.

3. Discuss and establish with the client how and when the client can contact the attorney and the attorney can contact the client.

4. Explain the attorney/client privilege and counsel’s obligation of confidentiality.
5. Listen carefully to the client and confirm that you understand what the client intended to convey and that the client understands what you intended to convey.

6. Identify the client’s goals and objectives for the case after consultation with the client.
7. Explain which decisions are to be made by the client after consultation with counsel and which are reserved for counsel after consultation with the client.
Skills and practices
As part of our project, we identified current attorney communication practices by considering our collective experience and by collecting and analyzing (a) client satisfaction survey results, (b) contact log information, (c) OLR and malpractice cases and materials, (d) staff attorney performance issues and (e) other reference material.  During this process, we identified the following skills and practices that we believe maximize the quality of communication with clients:
Structural/Preparation 
· Planning the communication (identifying the objectives of the communication)

· Choosing an appropriate communication format

· Knowing your audience

· Using flexibility in communication style

· Presenting alternatives

· Being responsive – in time, substance and frequency

· Timing – knowing when and how to respond

Sociological/Cultural 
· Understanding the client’s personality, identity, culture and background

Language 
· Using appropriate vocabulary

· Explaining terms and concepts

· Developing a mutual understanding of words

· Avoiding legalese and profanity

· Explaining legal concepts

· Translating complex concepts in more than one way to foster understanding

Interviewing 
· Using appropriate interviewing techniques

· Using active listening

· Communicating in a client-centered way
· Knowing how to redirect and focus the conversation

· Displaying empathy

· Acknowledging emotions

· Confirming the receipt and understanding of the information provided by all parties

· Summarizing and closure

Psychological/Personal 
· Building trust

· Dealing with difficult clients

· Resolving conflict

· Defusing anger

· Developing and maintaining a good rapport with clients

· Delivering bad news

· Exhibiting patience

· Respecting clients
Barriers to high-quality attorney-client communication
We identified the following barriers to high-quality communication. Although we have identified these barriers as internal and external, we recognize that many of them have both internal and external components.
Internal Barriers
1. Attorney’s workload and time constraints

2. Failure to contact

3. Factors that limit client access to attorney

a. Answering machine 

b. Full mailbox

c. Failure to return telephone calls

d. Limited availability for office hours

e. Failure to answer correspondence

f. Location

g. Restricting collect or jail calls

h. Capability and willingness of the attorney to accommodate requisite level of communication

4. Lack of skills by attorney (See Skills and Practices, above.)
5. Inappropriate delegation of the responsibility for communication

6. Attorney and/or staff concern about security in the office

7. Attorney capability, motivation and performance issues

8. Shortage of hardware and software to review electronic evidence and discovery

External Barriers 
1. Attorney’s workload and time constraints
2. Capability and willingness of the institution/facility to accommodate requisite level of communication 

a. face-to-face contact

b. access to telephone 

c. lack of privacy/confidentiality

d. document exchange

e. scheduling/hours

f. delays

g. security

h. necessary equipment to view and hear electronic evidence

3. Location of the client and of the attorney (distance, schedules, hours and lack of public transportation)
4. Client demographics 

a. incarceration 

b. homelessness 

c. no permanent phone 

d. no permanent address 

e. lack of transportation 

f. poverty
5. Cost to attorney of calls from institutions  

6. Cost of telephone communication for client or client’s family
7. Cultural differences

8. Client limitations – age, social, mental, emotional, physical or literacy

9. Uncooperative clients and families

10. Personality differences

11. Client is not proficient in English, is deaf or hard of hearing
12.  Interpreter skills, unavailability
We also discussed potential measures of success for our efforts to reduce barriers to communication or to improve other aspects of our communication with our clients.
Potential measures
1. Client satisfaction survey results3
2. Performance management  measures

a. Attorney’s self evaluation

b. Performance evaluation data

c. Client contact log4
d. Reasons for attorney withdrawals

3. Barriers identified, reduced, removed5
4. Communication skills training
a. Attorney application of skills/knowledge presented
b. Training hours

c. Number of attorneys trained

Mentoring, training and performance management
We believe that several topics should be part of ongoing mentoring, training and performance management.  These topics include:

1. Cultural competency - understanding the client’s culture

2. Communication skills and practices (See Skills and Practices, above.)

3. Time management

4. Organizational skills

5. Client-centered representation (See Definition, above.)

6. Wisconsin Rules of Professional Conduct for Attorneys
7. SPD Performance Standards

8. The Quality Standards (See Standards, above.)

9. Relationship between communication and the SPD mission and strategic plan
10. How to address operational, institutional and systemic barriers to communication.

Recommendation

This report can be used to start the discussions that identify those aspects of communication with clients (or barriers to communication with clients) that can realistically be improved and measured.  
Please let us know if you have any questions or comments.

The Quality Indicators Work Group

May 2008

Appendix
Resources
A Practical Guide to Achieving Excellence in the Practice of Law – Standards, Methods, and Self-Evaluation, ALI 1992.
ABA MODEL RULES OF PROFESSIONAL CONDUCT

· R1.0(b)  Definition of “confirmed in writing”

· R1.0(e)  Definition of “informed consent”

· R1.0(n)  Definition of “writing”

· R1.2  Scope of Representation and Allocation of Authority between Client and Lawyer

· R1.4  Communication

· R1.6  Confidentiality

· R2.1  Advisor

ABA STANDARDS FOR CRIMINAL JUSTICE - THE DEFENSE FUNCTION

· S4-3.1 Establishment of Relationship

· S4-3.2 Interviewing the Client

· S4-3.8 Duty to keep Client Informed

· S4-5.1 Advising the Accused

· S4-5.2 Control and Direction of the Case

· S4-6.2 Plea Discussions

· S4-8.1 Sentencing

· S4-8.2 Appeal

· S4-8.3 Counsel on Appeal

Badgerow, J. Nick, “Can We Talk?  The Lawyer’s Ethical, Professional and Proper Duty to Communicate with Clients,” 7 Kan. J.L. & Pub. Pol’y 105, Spring 1998.

Binder, David; Berman, Paul and Price, Susan, Lawyers as Counselors: A Client Centered Approach, West Publishing, 1991.
Brill, James E., “Long After the Price is Forgotten: Quality is what lingers in clients minds,” 78 A.B.A.J. 85, September 1992.

Gaines, Martha, “’I do make house calls’: effective legal representation from our clients’ perspective,” Thesis (LL.M.)-University of Wisconsin-Madison 1993.
Keeva, Steven, “Compassionate Checklist,” 92 A.B.A.J. 76, November 2006.
Nelson, Noelle C., Connecting with Your Client – Success through improved communication techniques, ABA 1996.

NLADA STANDARDS FOR ATTORNEY PERFORMANCE

· Part D:  Lawyer-Client Relationship

WISCONSIN RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS
· SCR 20:1.0 (b)  Definition of “consultation”

· SCR 20:1.0 (c)  Definition of “confirmed in writing”

· SCR 20:1.0 (f)  Definition of “informed consent”

· SCR 20:1.0 (q)  Definition of “writing”

· SCR 20:1.2  Scope of Representation

· SCR 20:1.4  Communication

· SCR 20:1.6  Confidentiality

· SCR 20:2.1 Advisor

Wisconsin State Public Defender Minimum Attorney Performance Standards – Appellate Division 

Wisconsin State Public Defender Minimum Attorney Performance Standards
� Samuel Benedict, First Assistant, Waukesha; Pat Flood, First Assistant, Milwaukee Appellate; Eric Nelson, First Assistant, Janesville; Marla Stephens, Appellate Division Director; William Retert, First Assistant, Fond du Lac; and David Zerwick, First Assistant, Milwaukee Juvenile/Mental Health.





� See Appendix ofn Resources.





� Complaints are a valuable source of information.  However, “…[c]ountless investigations (many of them conducted by Technical Assistance Research Programs) document the fallacy of relying on customer complaints.  In the first place, 50 percent of customers who experience a problem, never complain to anyone!  Of the remaining half, most (45 percent) complain only to frontline personnel who either fail to escalate the problem up to management and/or mishandle solving the problem.  Only 5 percent (one unhappy customer in 20) of all customers who have a problem actually voice it to management (Goodman and Ward, 1993).  So, complaints are an inefficient method with which to monitor customer satisfaction.” Vavra, Terry G., Improving Your Measurement of Customer Satisfaction.: A Guide To Creating, Conducting, Analyzing, And Reporting Customer Satisfaction Measurement Programs, ASQ Quality Press, 1997.





3 “Satisfaction is based on predictive expectations.  Satisfaction measures the perception of what actually happened in a service or product encounter compared with what the consumer thought would happen in the situation.  A satisfaction measure is a comparison of a perception of an event to predictive expectations.  Thus, satisfaction is a measure of how well consumers predicted the product or service level they received and were satisfied by it.” Zifko-Baliga, Georgette M., “What Customers Really Want: How That Affects What Service to Deliver”, in Practices in Customer Service edited by Zemke, Ron and Woods, John A, AMACOM 1998.





�  3  “Satisfaction is based on predictive expectations.  Satisfaction measures the perception of what actually happened in a service or product encounter compared with what the consumer thought would happen in the situation.  A satisfaction measure is a comparison of a perception of an event to predictive expectations.  Thus, satisfaction is a measure of how well consumers predicted the product or service level they received and were satisfied by it.” Zifko-Baliga, Georgette M., “What Customers Really Want: How That Affects What Service Toto Deliver”, in Practices in Customer Service edited by Zemke, Ron and Woods, John A, AMACOM 1998.





4 Complaints are a valuable source of information.  However, “…[c]ountless investigations (many of them conducted by Technical Assistance Research Programs) document the fallacy of relying on customer complaints.  In the first place, 50 percent of customers who experience a problem never complain to anyone!  Of the remaining half, most (45 percent) complain only to frontline personnel who either fail to escalate the problem up to management and/or mishandle solving the problem.  Only 5 percent (one unhappy customer in 20) of all customers who have a problem actually voice it to management (Goodman and Ward, 1993).  So, complaints are an inefficient method with which to monitor customer satisfaction.” Vavra, Terry G., Improving Your Measurement of Customer Satisfaction: A Guide to Creating, Conducting, Analyzing, and Reporting Customer Satisfaction Measurement Programs, ASQ Quality Press, 1997.





5 Examples include expanded free telephone access to institutions and expanded availability of voice mail to SPD staff.
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