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STATEMENT OF THE CASE
A petition for Termination of Parental Rights was filed on June 18, 2004. Respondent XXXXX appeared for the hearing and attempted to voluntarily terminate her rights. The docket sheet states that the Court could not accept the mother’s voluntary consent and XXXXX  was referred to the permanency counselor and to the State Public Defender’s Office. The case was adjourned for plea hearing to August 10, 2004. Attorney Barbara E. Maier was appointed by the Public Defender’s Office to represent XXXXX on August 4, 2004.

XXXXX did not appear for the hearing on August 10, 2004, but counsel for XXXXX did appear. Counsel had not talked with XXXXX  and therefore, did not know XXXXX position with respect to the TPR petition. 

The State made a motion for default judgment against XXXXX for failure to appear in court. The Court found that XXXXX had been present when the August 10, 2004 date was set and was in default.

The case was adjourned to October 12, 2004 for disposition. At the October 12, 2004 hearing the Court was informed that the adoptive resource had not been approved and the case was adjourned to December 2, 2004. XXXXX did not appear.

On December 2, 2004, the Court was informed that the adoptive resource still had not been approved and the case was adjourned to February 7, 2005. XXXXX did not appear.

On February 7, 2005, the Court was informed that the BMCW was trying to find a new adoptive resource for the child and the case was adjourned to March 31, 2005. XXXXX did not appear.

On March 31, 2005, XXXXX appeared and moved to vacate the default order. Counsel was ordered to file a motion on behalf of XXXXX.

On September 19, 2005, the Court declined to vacate the default judgment entered against XXXXX. The Court continued the disposition hearing to November 14, 2005, February 17, 2006 and April 7, 2006. 

ARGUMENT

ISSUE 1

Did the Court have the statutory authority to enter a default judgment against the Respondent?

Section 806.02(1) Stats. Permits the entry of a default judgment under subsection (1) to (4) if no issue of law or fact has been joined and if the time for joining issue had expired. “Any defendant appearing in an action shall be entitled to notice of motion for judgment.”

Sec. 806.02(1) Stats.

The docket does not reflect that the State ever filed and gave notice of a motion for default. 

Section 806.02(5) Stats. States that “a default judgment may be rendered against a defendant who has appeared in the action but who fails to appear at trial. If proof of any fact is necessary for the Court to render judgment, the Court shall receive the proof.”

The August 10, 2004 hearing was scheduled as an adjourned plea hearing. Accordingly, the sanction available under Sec. 806.02(5) Stats. Does not apply to this situation.
ISSUE 2
If the Court had the authority to enter a default order at the hearing on August 10, 2004, the Court erred in entering a default judgment without first taking evidence sufficient to support the allegations in the TPR petition.

Because termination of parental rights actions affect parents’ fundamental human rights, these rights are constitutionally protected by the Due Process Clause of the Fourteenth Amendment to the United States Constitution. Santosky v. Kramer, 455 US. 745, 769; 71 L.Ed. 599; 102 S. Ct. 1388 (1982). This constitutional right is protected by the statutory scheme in Chapter 48 which requires a two step procedure when a parent contests termination. The first step is to determine whether grounds exist to terminate parental rights under Sec. 48.424 Stats. At this phase of the proceedings, the rights of the parents are paramount. If the State proves by clear and convincing evidence that grounds exist, the Court “shall find the parent unfit.” Sec. 48.424(4) Stats. The case then proceeds to the second step for the dispositional hearing.

The Supreme Court in In Re the Termination of Parental Rights to Jayton S., Evelyn C R. v. Tykila S., 2001 WI 110, 246 Wis.2d.. 1: 629 N.W.2d. 768 (2001) held:

…[P]ursuant to the Fourteenth Amendment and the Wisconsin Children’s Code, Wis. Stat. §§ 48.31 and 48.424, prior to determining that grounds existed to terminate Tykila’s parental rights, the circuit court had the duty at the fact-finding hearing to find by clear and convincing evidence that all of the elements of § 48.415(1)(a)3 had been satisfied …. However, by entering a default judgment against Tykila on the issue of abandonment without first taking evidence, the circuit court did not make – and, indeed, could not …. make – such a finding. Because it failed to take evidence at the fact-finding hearing, the circuit court had no evidentiary basis to support its finding of abandonment prior to finding grounds for the termination of Tykila’s parental rights.

Where, as in the present case, the constitution and statutory code require a showing of proof before the circuit court can enter a particular judgment or order, the circuit court cannot enter the judgment or order without the appropriate showing. To be sure, the circuit court may, as it did here, determine that a party’s action or inaction provides adequate cause for sanctions against that party. But such cause does not allow the court to dispense with any independent constitutional or statutory burden of proof that must be satisfied prior to entering a judgment or order. 

The circuit court in the present case breached this principle. As Tykila acknowledges, her violation of the order for personal appearance supplied the circuit court with adequate cause to sanction her by means of a default judgment. However, this cause did not relieve the circuit court if its duty under the Fourteenth Amendment and Wis. Stat. Chapter 48 to take sufficient evidence – prior to finding Tykila to be an unfit parent – to support a finding by clear and convincing evidence that Tykila had abandoned Jayton. By entering a default judgment against Tykila on the issue of abandonment without first taking this constitutionally and statutorily required evidence, the circuit court erroneously exercised its discretion.

(footnote omitted)


The docket does not reflect that the Court conducted a fact-finding hearing to determine statutory termination grounds at the hearing on August 10, 2004 or at any subsequent hearing. The Court has no constitutional or statutory basis upon which to make a finding that XXXXX failed to assume parental responsibility or that she failed to comply with the CHIPS order.

The docket does not reflect that the Court made a finding that XXXXX is an unfit parent, and, in fact there is no factual basis upon which to make such a finding.

ISSUE 3

The default order should be set aside so as to allow XXXXX to participate in the best interest hearing.

In State v. Shirley E., 2005 AP2752 (2-14-06) the Court held that “…even where a parent is in “default,” the Trial Court must hold an evidentiary hearing that there are grounds to consider if termination is in the best interests of the birth-parent’s child.” Id at ¶6. The Court went on to say that “…even in civil cases not implicating the fundamental rights of birth parenthood, a defaulting party may appear at the prove-up hearing and “cross examine the plaintiff’s witnesses and present evident to mitigate or be heard as to the diminution of damages.”  Shirley E. Id. at ¶7 quoting Carmain v. Affiliated Capital Corp., 2002 WI App 271 ¶30.


Based on the holding of Shirley E., the Court must, at a minimum, permit XXXXX to participate in the best interest hearing. 

ISSUE 4

If the court had the authority to enter a default order, the order should be set aside in the interest of justice.


Sec. 806.07 Stats. provides grounds for relief from judgment or order. The general policy regarding default judgments and vacation of default judgments was summarized in Baird Contracting Inc. v. Mid Wisconsin Bank  189 Wis.2d 321; 525 N.W.2d 376 (Ct. App.1994):

In considering a motion to vacate a default judgment, the trial court is required to bear three factors in mind: (1) that the statute relating to the vacation of default judgments is remedial in nature and should be liberally construed; (2) that the general policy of the law favors giving litigants their day in court with an opportunity to try the issues and (3) that default judgments are regarded with disfavor in the eyes of the law. Id. at 472, 260 N.W.2d at 704. [quoting from Maier Constr.,Inc. v. Ryan, 81 Wis.2d 463 (1978)] The prompt action of the defendant in seeking relief from the judgment is also a factor to be considered.

Id. 


In the case at bar, as noted above, there has been no judicial consideration of the merits of this case. XXXXX further argues that she has a meritorious defense to the alleged grounds in that she has had nearly daily contact with her child since XXXXX was placed in the home of her father and has substantially contributed to the daily care of her daughter. Further, XXXXX has begun working on meeting the conditions of return and believes she will complete the conditions within twelve (12) months. The State and the Guardian ad Litem are in no way prejudiced by vacation of the default judgment. In fact, vacating the erroneous default judgment at this time is in the interests of the State and the Guardian ad Litem by avoiding reversible error on appeal.

CONCLUSION

Justice requires that the default judgment be vacated. Not only do the facts establish that Court did not have the authority to enter the default and that it erred in granting the default without establishing a factual basis, but because policy considerations favor giving litigants their day in court with an opportunity to try the issues. Default judgments are disfavored and Sec. 806.07 Stats. Should be liberally construed to provide the appropriate remedy. XXXXX respectfully requests that the default judgment be vacated.


If the Court vacates or sets aside the default order as to the grounds phase or the best interest phase, counsel for XXXXX requests that the hearing be adjourned to permit adequate review of discovery and preparation in order to afford XXXXX effective representation and a fair trial.

Dated at Milwaukee, Wisconsin 13th day of March 2006.






Respectfully submitted,






Barbara E. Maier
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