STATE OF WISCONSIN

CIRCUIT COURT

BRANCH ___

___________ COUNTY

In the Interest of:

CHILD (d.o.b. _________)
A Person Under Eighteen Years of Age.
Case No.:  

RESPONDENT’S MOTION TO DISMISS

The respondent, by Attorney Bradley J Schraven, appearing specially and reserving the right to challenge the jurisdiction of the Court, moves the Court for an Order dismissing the petition in the above-captioned action. The respondent asserts that he/she was not personally served as required by statute and the time limits for an initial appearance have expired. Therefore, the Court does not have personal jurisdiction over the respondent and the Court has lost competency to proceed.

I. The Court has no jurisdiction because the respondent was not served as required by statute.

Wisconsin statute section 48.42(4) requires personal service of the summons and the petition, except that "If with reasonable diligence" personal service cannot be made, service shall be made by "publication." There is no provision for substitute service. If personal service cannot be made after reasonable diligence, then only “constructive notice” through publication is allowed as an alternative.  A party must be served personally.  If, with due diligence, personal service cannot be accomplished, publication is the only other option. The respondent was not personally served and notice was not accomplished through publication.
Wisconsin statute section 302.025 requires that inmates of a prison be served by the warden, superintendent or someone appointed thereby. There is no information in the Court file indicating the respondent was personally served in the case. It appears the petition was mailed to the respondent at the correctional institute. The respondent was not served as required by statute.

The Court has no jurisdiction over the respondent. “Failure to obtain personal jurisdiction over the defendant by statutorily proper service of process is a fundamental defect fatal to the action, regardless of prejudice. Am. Family Mut. Ins. Co. v. Royal Ins. Co., 167 Wis. 2d 524, 534-35, 481 N.W.2d 629 (1992). "Even if defendant actually knew of the pendency of the action, this is not equivalent to service." Heaston v. Austin, 47 Wis. 2d 67, 71, 176 N.W.2d 309 (1970) (footnote omitted). And, " [. . .] when a statute prescribes how service is to be made, the statute determines the matter." Punke v. Brody, 17 Wis. 2d 9, 13, 115 N.W.2d 601 (1962). “Thus, the threshold question in a dispute over the adequacy of service [. . .] is whether the statutory procedures for service have been complied with.”   Keske v. Square D Co., 58 Wis. 2d 307, 311, 206 N.W.2d 189 (1973). A failure to follow statutorily prescribed procedure for service is a fundamental defect. Prejudice is not an issue. Hagen v. City of Milwaukee Employee's Retirement System Annuity and Pension Board, 2003 WI 56, ¶ 13, 262 Wis. 2d 113, 119-120, 663 N.W.2d 268. “The plaintiff has the burden to prove compliance with statutory service requirements, that is, to establish that the defendant was properly served and is therefore subject to the court's jurisdiction.” Id. at ¶ 12 (citations omitted). The plaintiff has not proven compliance with the service requirements of sec. 48.24(4), Wis. Stats.

Wisconsin requires strict compliance with its rules of statutory service, even though the consequences may appear to be harsh. In Danielson v. Brody Seating Co., 71 Wis. 2d 424, 428-29, 238 N.W.2d 531, 533-34 (1976), the Court stated that “[t]he service of a summons in a manner prescribed by statute is a condition precedent to a valid exercise of personal jurisdiction, even though a different method might properly have been prescribed, and notwithstanding actual knowledge by the defendant.” When a statute provides for service that confers jurisdiction over a party, there must be strict compliance with statutory service requirements. 519 Corporation v. State Department of Transportation, 92 Wis. 2d 276, 287, 284 N.W.2d 643 (1979). Knowledge and receipt of pleadings does not confer jurisdiction. Only service in compliance with the statute will confer jurisdiction. Id. at 287. The 519 Corporation Court stated further that “[u]niformity, consistency, and compliance with procedural rules are important aspects of the administration of justice. If the statutory prescriptions are to be meaningful, they must be unbending.” Id. at 288. Even though failure to comply with the service requirements will result in a dismissal of the action, which may appear harsh under the circumstances, strict adherence to the procedural provisions is required. Id. at 287.
Finally, “appearances in an action do not waive a personal jurisdiction defense.” Useni v. Bourdon, 2003 WI App 98, 264 Wis. 2d 783 ¶12, 662 N.W.2d 672. An appearance by video does not confer personal jurisdiction over the respondent.

In this case, the respondent was not personally served as required by statute. The Court does not have personal jurisdiction over the respondent in this case. The action must be dismissed.

II.
The Court has lost competency to proceed because an initial appearance was not held within 30 days of the filing of the petition.

Wisconsin statute section 48.422(1) requires that an initial appearance be held within 30 days of the filing of a petition for termination of parental rights. Time limits in actions regarding the termination of parental rights are mandatory. If proceedings are not held within the required time limits, the Court has lost competency to proceed and the case must be dismissed. See Sheboygan County Dep’t of Social Services v. Matthew S., 2005 WI 84, 282 Wis. 2d 150, 698 N.W.2d 631. 
An initial appearance cannot proceed without the appropriate personal jurisdiction over the father. The 30 day time limit cannot be complied with. The Court has no personal jurisdiction over the respondent. The above-named case must be dismissed. 
Dated:  July 16, 2011
_____________________

Bradley J Schraven

Attorney for the Respondent 
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