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PERSONS UNDER THE ADE OF EIGHTEEN

RESPONDENT’S RESPONSE TO THE PETITIONER’S MOTION FOR SUMMARY JUDGMENT


The Respondent, [name], by her attorney, [attorney name], and upon all of the files, record and proceeding heretofore had herein, moves the Court to deny the State’s Motion for Summary Judgment against AAAAA and BBBBB as there are genuine issues as to material fact.  The Respondent responds as follows:

1. The Respondent in this matter is [name]: the mother of AAAAA, BBBBB, and CCCCC.

2. The Respondent is represented by [attorney name].

3. The State filed a Petition for Termination of Parental Rights against the Respondent on the above children on [date].

4. One of the grounds for termination of the Respondent’s parental rights is Commission of a Serious Felony Against One of the Person’s Children, pursuant to 48.415(9m)(b)2.

5. The Respondent was only convicted of a serious felony on one of her three children, CCCCC.  Since the Respondent was not convicted of a serious felony against AAAAA and BBBBB, the Respondent believes that the Petitioner’s request for summary judgement should not be granted against these children.

ARGUMENT


The State correctly argues that under Wis. Stat. sec. 802.08(2), summary judgment shall be rendered if the pleadings, dispositions, answers to interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material face and that “the moving parties are entitled to a judgment as a matter of law.”  However, the Court must proceed with caution.  It has been established in Wisconsin that summary judgment is available in certain termination of parental rights cases.  Summary judgment procedure imposes that the moving party demonstrate both the absence of any genuine factual disputes and entitlement to judgment as a matter of law under the legal standards applicable to the claim.  See Wis. Stats. Sec. 802.08(2) and (3).

To grant full summary judgment in the present case would violate the Respondent’s due process right to a fact finding hearing in this case.  In Santosky et al v. Kramer, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982), the Supreme Court held that there are three factors for determining what process is constitutionally due in termination of parental rights cases.  The Court held that:


The nature of the process due in parental rights termination proceedings turns on a balance of the “three distinct factors” specified in Mathews v. Eldridge, 424 U.S. 319, 335, 96, S. Ct. 893, 903, 47 L. Ed. 2d 18 (1976): the private interest affected by the proceeding; the risk of error created by the State’s chose procedure; and the countervailing governmental interest supporting the use of the challenged procedure.  Santosky, 455 U.S. at 754 cited by Id. at Para. 40.


Applying the first prong of this test to the case at hand, the private interest affected by TPR proceedings is unquestionably very strong.  A parent’s interest in the parent-child relationship and in the care, custody and management of his or her child is recognized as a fundamental liberty interest protected by the Fourteenth Amendment.  Santosky at 753.  The United States Supreme Court has described the fundamental nature of parental rights in this way:

It is plain that the interest of a parent in the companionship, care, custody and management of her children “comes to this Court with a momentum for respect lacking when appeal is made to liberties which derive merely from shifting economic arrangements.”  Kovacs v. Cooper, 336 U.S. 77, 95, 93 L. Ed. 513, 69 S. Ct. 448 (1949)(Frankfurter, J. concurring).


The Court has frequently emphasized the importance of the family.  The rights to conceive and to raise one’s children have been deemed “essential,” Meyer v. Nebraska, 262 U.S. 390, 399, 67 L. Ed. 1042, 43 S. Ct. 625 (1923), “basic civil rights of man,” Skinner v. Oklahoma, 316 U.S. 535, 541, 86 L. Ed. 1655, 62 S. Ct. 1110 (1942) and “rights fare more precious… that property rights,” May v. Anderson, 345 U.S. 528, 533, 97 L. Ed. 1221, 73 S. Ct. 840, 67 Ohio Law Abs. 468 (1953).  “It is cardinal with use that the custody, care and nurture of the child reside firth in the parents, whose primary function and freedom include preparation fro obligations the state can neither supply not hinder.”  Prince v. Massachusetts, 321 U.S. 158, 166, 88 L. Ed. 645, 64 S. Ct. 438 (1944).  Stanley v. Illinois, 405 U.S. 645, 651, 31 L. Ed. 2d 551, 92 S. Ct. 1208 (1972).  See also Alexander V. Paras. 21 and 22.
There should be no dispute as to how significant the Respondent’s interest is in her relationship with her children.


Applying the second prong test to the case, the risk of error by the State’s chosen procedure is substantial.  The respondent believes under Wis. Stats. sec. 48.415(9m), grounds for termination of parental rights applies only to the child that was the victim of the serious felony.  In the present case, the Respondent believes that summary judgment can only apply to CCCCC.  If the above statute applies to all the Respondent’s children that she has not or children that she may have in the future, then the mere commission of a felony against one child under one set of circumstatnces would create an irrebuttable presumption that the parent is unfir as to all other children under completely different circumstances.  Therefore, based on the Respondent’s belief, there is a genuine issue of material fact and therefore, the Petitionaer should not be granted summary judgment at to AAAAA and BBBBB>


Applying the third and final prong of the test, the countervailing governmental interest supporting the use of the challenged procedure, could be significant but the State failed to state specific interests that would be best served by the court granting the motion for summary judgment.  When balanced against the significant private interest affected and the opportunity for gross mistake in this case, any countervailing governmental interest supporting the use of summary judgment is minimal.

THEREFORE, the State’s Motion for Summary Judgment should be denied against AAAAA and BBBBB.


Date this [date] day of [month], [year].
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