STATE OF WISCONSIN                    CIRCUIT COURT                     MILWAUKEE COUNTY





       BRANCH 41

IN THE INTEREST OF:

AAAAAA








Case No. 0000000
BBBBBB









    0000000
CCCCCC









    0000000
CHILDREN UNDER EIGHTEEN 

YEARS OF AGE

MOTION TO REINSTATE GROUNDS:  

STATUTE VOID FOR VAGUENESS AND 

STATUTE VIOLATES THE RESPONDENT’S DUE PROCESS RIGHTS


PLEASE TAKE NOTICE that the Respondent [name of respondent], the mother of the above 

named children, by her attorney [name of attorney], hereby moves the Milwaukee County Circuit 

Court, Branch 41, to reinstate grounds based on (1) Wis. Stats. § 48.415(9M): Commission of a 
Serious Felony Against One of the Person’s Children, is void for vagueness on its face and as 
applied to the particular circumstances in this case and (2) Wis. Stats. § 48.415(9M): 
Commission of a Serious Felony Against One of the Person’s Children violates the due process 
provisions of the Wisconsin and U.S. Constitution because it creates a mandatory irrebuttable 
presumption that the commission of a felony by the Respondent against one child under one set 
of circumstances creates an irrebuttable presumption that the parent is unfit as to all the other 
children. 


Historically, the U.S. Supreme Court has recognized that the relationship between a 
parent and his or her child is a fundamental and constitutionally-protected “liberty” interest 
under the Fourteenth Amendment.  Lehr v. Robertson, 463 U.S. 248, 256-58 (1983); Santosky v. 
Kramer, 455 U.S. 745, 753 (1982); Quilloin v. Walcott, 434 U.S. 246, 255 (1978) Stanley v. 
Illinois, 405 U.S. 645, 651-52 (1972).  In fact, the Court has emphasized that the right to raise 
one’s own child is one of the “essential” (citing Meyer v. Nebraska, 262 U.S. 390, 399 (1923) 
and “basic civil rights of man[.]” Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)).  
Additionally, in general, a parent’s freedom of personal choice in matter of family life is a 
fundamental liberty interest that is protected by the Due Process Clause of the Fourteenth 
Amendment.  Santosky, 753.  The rights of parents are a counterpart of the responsibilities they 
assume in creating a parent-child relationship.  Lehr, 257-61.  Consequently, the fundamental 
liberty interest of natural parents in the care, custody, and management of their child does not 
evaporate simply because they have not been model parents or have lost temporary custody of 
their child to the state.  Santosky at 753.  Until the state proves parental unfitness, the child and 
his or her custodial parent share a vital interest in preventing erroneous termination of their 
natural relationship.  Santosky at 760; Stanley, 649, 658.

1.  
Wis. Stats. § 48.415(9M) is void for vagueness on its face and as applied to the particular circumstances in this case.

It is a fundamental tenet of due process that “[n]o one may be required at peril of life,

liberty or property to speculate as to the meaning of penal statutes.”  U.S. v. Batchelder, 442 U.S. 
114, 123 (1979).  Both liberty and property are specifically protected by the Fourteenth 
Amendment, so the constitutional protection against vagueness applies whether or not a statute is 
labeled as “penal.”  Giaccio v. Pennsylvania, 382 U.S. 399, 402 (1966).  All are entitled to be 
informed as to what the State commands or forbids.  Lanzetta v. New Jersey, 306 U.S. 451, 453 
(1939).  

A statute violates due process if it either forbids or requires the doing of an act in terms 

so vague that persons of common intelligence must necessarily guess at its meaning and differ as 

its application.  Connally v. General Constr. Co., 269 U.S. 385, 391 (1926); Balistreri v. State, 83 

Wis. 2d 440, 446, 265 N.W.2d 290 (1978).  Stated differently, a statute is void if it is so 
standardless that it leaves the public uncertain as to the conduct it prohibits or leaves judges or 
jurors free to arbitrarily decide, without any legally fixed standards, what is prohibited and what 
is not in each particular case.  Giaccio, 402-03 (1966); State v. Popanz, 112 Wis. 2d 166, 172-

73, 332 N.W.2d 750 (1983).  This test is identical under both the U.S. Constitution and the 

Wisconsin Constitution.  County of Kenosha v. C & S Management, Inc., 223 Wis. 2d 373, 393-

94, 588 N.W.2d 236 (1999).


The Respondent contends that § 48.415(9m) is void because it fails to state (a) by what 
standard does the jury make the decision that commission of a serious felony against one of the 
parent’s children is grounds of unfitness for other children on the petition; (b) whether the parent 
is allowed to rebut the presumption that his or her offense against one child poses a risk to the 
other children; (c) a requirement showing that the parent’s conduct poses a substantial threat to 
the child who the subject of the petition, as Wis. Stats. § 48.415(5)(a) does; and (d) if the parent 
is ever able to overcome the ground by participating in treatment, counseling and other 
rehabilitating programs; as well as other important factors that should be considered.  


In this case, the Respondent argues that her actions against her son CCCCCC. was 

not a pattern of abusive behavior by the Respondent against her children.  There were no prior 

allegations of abuse by the Respondent against her older children, AAAAAA and BBBBBB.  

Additionally, at the time the Respondent was arrested for her actions against CCCCCC, her other 

children were not in harm, danger or at risk of being harmed.  Lastly, the Respondent has no 

prior criminal convictions, which confirms that she is not a violent or abusive person.  For these

reasons, § 48.415(9M) is unreasonably vague as applied to the Respondent’s individual 
circumstances.  

2.  
Wis. Stats. § 48.415(9M) violates the due process provisions of the Wisconsin and U.S. Constitution because it creates a mandatory irrebuttable presumption that the commission of a felony by the Respondent against one child under one set of circumstances creates an irrebuttable presumption that the parent is unfit as to all the other children.

In general, it is well settled constitutional law that a statute which deprives a person of 

life, liberty or property by creating a mandatory irrebuttable presumption that is not universally 

true for all similarly classified individuals violate due process of law.  E.g. Cleveland Board of 

Education v. LaFleur, 414 U.S. 632, 644 (1974); U.S. Department of Agriculture v. Murry, 413 

U.S. 508, 514 (1973); Vlandis v. Kline, 412 U.S. 441, 452 (1973).   


Such a statutory presumption was struck down in the context of a termination of parental 
rights, in particular, See Stanley, 649, 656-58 (1972).  Similarly, a statute which creates a 
mandatory irrebuttable presumption that relieves the government of its burden of proof by 
removing an essential presumed fact from the case entirely, if a predicate fact is proven, violates 
due process of law, Francis v. Franklin, 471 U.S. 307, 314, 317-18 (1973).

In this case, the court construed Wis. Stats. § 48.415(9M) to mean that the since the 
Respondent committed a serious felony against one of her children, then grounds are found 
against the other children on the petition; thereby granting the State’s summary judgment 
motion.  In effect, the implicit presumption that the mere commission of a felony offense against 
one child under one set of circumstances creates an irrebuttable presumption that the parent is 
unfit as to all other present and future children.  Moreover, it is not universally true that all 
parents who have been charged with a felony against one of the children pose a substantial risk 
to harm other children, born or yet-unborn.  To irrebutably presume the latter fact in issue from 
the former violates the Respondent’s constitutional “liberty” interest in being a parent as 
provided in Stanley, 649, 656-58 (1972).  For these reasons, Wis. Stats. § 48.415(9M) violates 
due process of law by creating a mandatory irrebuttable presumption.  

Therefore, the Respondent request that the court reinstate the Respondent’s ground phase 
and reinstate the Respondent trial rights.


Dated this [date] day of [month], [year].








Respectfully Submitted,
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Assistant State Public Defender
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