STATE OF WISCONSIN
                JUVENILE COURT
          WAUPACA COUNTY

_____________________________________________________________________________
In the Interest of

AAAAAA

D.O.B.:  00/00/0000
A Person Under the Age of 18                                                                              Case No. 000000
______________________________________________________________________________
MOTION TO DISMISS
______________________________________________________________________________

MOTION

PPPPPP, by way of her attorney, ________________, moves the Court for an order dismissing the Petition for Termination of Parental Rights filed in the above-captioned matter.
LEGAL AUTHORITY


The petition seeking termination of parental rights must contain a statement of facts and circumstances in support of the grounds alleged for termination.  Wis. Stat. § 48.42(1)(c)2.


The same principles governing the sufficiency of criminal complaints apply in determining the sufficiency of petitions in juvenile court, including TPR cases.  Sheboygan County v. D.T. (In the Interest of L.A.T.), 167 Wis. 2d 276, 283, 481 N.W.2d 493 (Ct. App. 1992).


The petition should answer the following questions:  (1) what allegedly happened to warrant termination, (2) whose rights the petitioner seeks to terminate; (3) when and where the basis for termination allegedly occurred; and (4) why the petitioner seeks this termination.  Id. at 283.

FACTS

The following relevant facts are taken from ZZZZZZ’s affidavit, which is attached to the petition and serves as the factual basis for the termination of PPPPPP’s parental rights.

The first paragraph on the second page of ZZZZZZ’s affidavit details a home visit on September 19, 2014.  The paragraph ends with “AAAAAA and BBBBBB were removed from the home and placed with their paternal aunt, PPPPPP, under 48.13(10).”


The next paragraph goes on to explain the CHIPS order expired on July 15, 2015 due to an oversight.  That paragraph then goes on to indicate “the children were taken into custody on August 4, 2015 and continued to remain with their paternal aunt, PPPPPP, under 48.13(10).”


In the next paragraph in ZZZZZZ’s affidavit indicates “AAAAA and BBBBB have been placed and continue to be placed outside the parent’s home by a court order containing the notice required by 48.356.”


Finally, the State’s petition, on the first page, indicates a Dispositional Order was entered on September 2, 2015 and that order contained termination of parental rights warnings.


The State of Wisconsin filed the termination of parental rights petition subject to this matter on February 1, 2016.
WISCONSIN JURY INSTRUCTION – CHILDREN 324A

Wis. JI-Children 324A outlines the elements for Continuing Need of Protection or Services as a ground for termination of parental rights.  Of the four elements outlined in the jury instruction, only the first element is of relevance for purposes of this motion:  Has (child) been adjudged to be in need of protection or services and placed outside the home for a cumulative total period of six months or longer pursuant to one or more court orders containing the termination of parental rights notice required by law?  

The jury instruction contains a “comment” section which provides enlightening commentary on various aspect of this termination of parental rights ground.  In the section entitled “Failure of Prior Order to Contain Warning” the jury instruction indicates the following, “[t]he committee believes that Wis. Stat. ∫ 48.415(2) requires only that the last order placing the child/children out of the home contain the written warnings regarding the termination of parental rights.  The last order must have been issued 6 months prior to the filing of the TPR petition.”
ARGUMENT


The petition is defective, and thus should be dismissed, because the petition was untimely filed.  As indicated in the jury instruction, the children must have been placed out of the home for at least six months.


In this case, the Dispositional Order was entered on September 2, 2015.  At the time this TPR petition was filed only approximately five (5) months had passed.


The first element of the jury instruction makes it clear there must be at least six months of time between the out-of-home placement and the filing of the TPR petition.  This petition only alleges facts that indicate five (5) months passed.
CONCLUSION


Because the State’s petition is deficient on alleging facts that support the allegation that PPPPPP’s child(ren) was/were placed outside of her home for at least six months the Court should dismiss this petition.
Dated:  ________________








______________________________
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Attorney for PPPPPP
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