STATE OF WISCONSIN


CIRCUIT COURT


OUTAGAMIE COUNTY
IN THE INTEREST OF AAAAAA

(d.o.b: 00/00/0000)






CASE NO. 00 00 00

A CHILD UNDER THE AGE OF EIGHTEEN YEARS

MOTION AT CLOSE OF ALL EVIDENCE CASE 805.14(4) STATS.


[Respondent], by counsel, hereby moves the Court for dismissal of the action for the reasons set forth below:


The statutory test for the sufficiency of the evidence at the close of evidence is whether, after considering all credible evidence and reasonable inferences in the light most favorable to the State, the court is satisfied that there is no credible evidence to sustain a finding in favor of the State Sec. 805.14(1) Stats.

A. Ms. [respondent] renews all previous motions and hereby moves for dismissal of the TPR ground of failure to assume responsibility because the State has failed to present any credible evidence to sustain a finding in favor of the State.

1. To establish a failure to assume parental responsibility, the State must prove that [respondent] “failed.”  The Wisconsin Jury Instruction-Children 346 describes “substantial parental relationship” in terms of what a parent is expected to do for a child.  The actions expected require conscious, deliberate, intentional actions by the parent on behalf of the child which demonstrate judgment and prudence.  The evidence produced by the State demonstrates unequivocally that [respondent] does not have the capacity to understand that she has responsibility for her child.  Where a parent is not capable of understanding what she must do for her child, she cannot be held to have failed to act on behalf of her child.
2. Additionally, holding [respondent] to an ordinary parent standard in a termination of parental rights trial is contrary to substantive due process and is unfair.

B. [Respondent] renews all previous motions and hereby moves the court for dismissal of the TPR ground of abandonment because the State has failed to present any credible evidence to sustain a finding in favor of the State.

1. In order to prove that [respondent] abandoned her child, the State must prove that [respondent] left her child with someone, that she would have discovered the whereabouts of the child and she failed to visit or communicate with the child for a period of 6 months or longer.  Wisconsin Jury Instruction 314 describes what a parent must do to maintain contact with a child not living in the parental home: the parent must locate the child and visit or communicate with the child.  This ground requires thoughtful, intentional, conscious actions on the part of a parent.  The evidence produced by the State proves unequivocally that [respondent] does not possess the capacity to discover the whereabouts of her child.  Further, [respondent], on her own, does not have the ability to undertake the steps necessary to visit or communicate with her child.  Where a parent is not able to act independently to locate her child, or to visit or communicate with her child, she cannot be held to have intentionally, consciously abandoned her child.
2. Additionally, holding [respondent] to an ordinary parent standard in the course of a termination of parental rights trial is contrary to due process and is unfair.

C. Alternatively, [respondent] moves the Court to direct a verdict in favor of the respondent for all of the reasons set forth in paragraphs A and B above.

Dated this ____ day of ________, 0000 in __________, Wisconsin.









Respectfully submitted,
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Attorney for respondent

State Bar No. 0000000

