STATE OF WISCONSIN
CIRCUIT COURT
OUTAGAMIE COUNTY 

BRANCH IV

________________________________________________________________________________________________________

In the Interest of




RESPONDENT’S  

MOTION IN LIMINE And RESPONSE TO PETITIONER’S MOTION IN LIMINE
YYYYYY (DOB 00/00/0000),






A Person under the age of Eighteen.


CASE NO.  00 00 00
The father of the above-named child, by his attorney, XXXXXX, appearing specially and reserving his right to challenge the jurisdiction of the Court upon all the files, records and proceedings had in this case, respectfully moves this court to enter the following pretrial orders:   

1. That the court order all witnesses for the Petitioner, Guardian ad Litem and Respondent to be excluded from the courtroom except when called to testify in this case, and order all witnesses to refrain from talking about this case to any other person but counsel for the petitioner or for the respondent during the pendency of this trial, except when testifying.

2. That during the fact-finding hearing, the Petitioner and Guardian ad Litem be prohibited from introducing any evidence, expressing any opinions, or making any reference to the best interests of the child.  See In Interest of C.E.W., 124 Wis. 2d 47, 70, 368 N.W.2d 47 (1985) and sec. 48.424(3), Stats.

3. That the petitioner and Guardian ad Litem share the Petitioner’s peremptory challenges.  See in Interest of C.E.W., 124 Wis. 2d 47, 68, 368 N.W.2d 47 (1985).

4. That the Petitioner and Guardian ad Litem not be allowed to offer expert testimony on any issue without an express finding as to the need for expert testimony.

5. That the Petitioner or Guardian ad Litem be prohibited from introducing evidence of other alleged crimes, wrongs, or acts by the respondent either prior to or following the date of the entry of the filing of the petition.  If the Petitioner intends to introduce such evidence, the respondent respectfully requests a pretrial hearing at which the Petitioner would be required to disclose evidence of any prior or subsequent crimes, wrongs or other acts which it intends to introduce at trial, so that the court may rule on its admissibility.  The respondent bases her request that such evidence not be introduced at trial on the following reasons:


a.  Such evidence does not fall within any of the exceptions to the general rule of exclusion of evidence of other crimes, wrongs or acts under sec. 904.04, Wis. Stats.;


b.   Such evidence is not relevant to trial of the termination of parental rights under sec. 904.01, Wis. Stats.;

c. If such evidence is deemed by the court to be relevant, its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, and misleading the jury. Sec. 904.03, Wis. Stats., Whitty v. State, 34 Wis. 2d 278, 149 N.W. 2d 557 (1967).  If other-crimes evidence is ruled to be admissible, the amount of such evidence is ruled to be admissible, the amount of such evidence must still be carefully limited.  U.S. v. Spraggin, 77 Wis. 2d 89, 95, 252 N.W.2d 94 (1977); 

6. In regards to Petitioner’s Motion in Limine, dated April 30, 2012, the defendant has no objections to the requests, except for A. (1). (Asking that the Petitioner’s prior contacts with the “Defendant” (assuming it should read “Respondent”), except contacts directly involving the minor child of this action be inadmissible.) The Respondent argues that under Wis. Stat. 48. 415(1) (c) establishes affirmative defenses to the claim of abandonment. The defendant intends to argue, to a preponderance of the evidence standard, that he did communicate about the child with the person or persons who had physical custody of the child during the time-frame alleged, in this instance the Petitioner, ZZZZZZ. In order to argue this defense, the nature of the contacts between ZZZZZZ and VVVVVV are highly relevant, integral to VVVVVV presentation of a defense, and probative into the issue of abandonment claimed by the Petitioner. Exactly how frequently the Petitioner and the Respondent communicated, the method of the communications, the length of the communications, and the substance of the communications go to the very heart of this matter. 

Further, under this affirmative defense, the respondent is not required to prove, to preponderance of the evidence standard, that the minor child was present during such communications, but rather was a subject of the communications. Anticipating the jury will be required to make a determination about credibility between the parties in regards to exactly what was discussed and when, the respondent argues a complete background of all contacts between the parties is probative. The Petitioner’s request that all contact between the parties be inadmissible is extremely broad and would encompass obviously relevant evidence. If such evidence is deemed by the court to be relevant, its probative value is not substantially outweighed by the danger of unfair prejudice, confusion of the issues, and misleading the jury. Sec. 904.03, Wis. Stats., Whitty v. State, 34 Wis. 2d 278, 149 N.W. 2d 557 (1967). 


Wis. Stat. 48.415 (6) provides a list of considerations the Court may consider in deciding if a “substantial parental relationship” has been established by the Respondent. It includes “…whether the person has expressed concern for or interest in the support, care or well-being of the child…” In this case, the respondent intends to argue that such interest was expressed to the Petitioner. Therefore, the context of the communications between the Respondent and Petitioner, and the credibility of the parties’ recollections of those communications again, is the heart of the matter. To determine credibility, it is necessary to present the Jury with a full-understanding of the relationship between the parties and their communications over the years.  


Therefore, the Respondent asks that evidence regarding the contacts between the Petitioner and the Respondent be admissible. 

Dated at Appleton, Wisconsin, this 18th day of July, 2012.






____________________________________







XXXXXX, Attorney for Respondent
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