STATE OF WISCONSIN


CIRCUIT COURT

OUTAGAMIE COUNTY
IN THE INTEREST OF:




REPLY TO MOTIONS FOR

XXXXXX 





DISCLOSURE OF USE OF RECORDS

d.o.b: 00/00/0000

A child under the age of eighteen years of age.
CASE NO. 000000

TO:


The state has filed motions requesting disclosure of alcohol and drug treatment records of ______________ pursuant to 42CFR.2.64.


The motions request disclosure of records kept by _____________________________.


The court has asked counsel to provide a letter response to the State’s motions.


Initially, counsel notes that the state used ___________’s name in the motion rather than a “fictitious name” as required by 42CFR.2.64(a).  Counsel requests that all documents related to disclosure of records including the motions filed by the State, this reply, any orders of the court and any records disclosed if ordered by the court be sealed, even from scrutiny under provisions of Sec. 48.396 Stats. After this matter is concluded.


Second, counsel notes that 42CFR.2.64(b) requires that the petitioner provide notice to the person holding the records from whom disclosure is sought.  Counsel cannot determine whether or not the State has complied with the requirement, nor does counsel determine whether or not the State has complied with this requirement, nor does counsel have sufficient information to determine whether or not Title 42, Chapter 1, Part 2, CFR applies to the above alcohol and drug treatment facilities pursuant to 42CFR.2.1(e).


[words missing from copy], the respondent objects to the 42CFR.2.64(d) sets forth the criteria for entry of an order under disclosure of alcohol and drug treatment records in a pending civil action upon order of a court:

(d) Criteria for entry of order.  An order under this section may be entered only if the court determines that good cause exists.  To make this determination the court must find that:



(1) Other ways of obtaining the information are not available or would not be effective; and



(2) The public interest and need for the disclosure outweigh the potential injury to the patient, the physician-patient relationship and the treatment services.


The respondent contends that there is no good cause for the disclosure of alcohol and drug treatment records from [treatment center].  The respondent stated during the deposition on [date], that she was treated at [treatment center] when she was [age] years of age and at [alternative treatment center] when she was [age] years of age.  The respondent was also treated at [treatment center] while she was a minor.  All three of these treatment programs occurred before the birth or pregnancy of the respondent’s oldest child, _____________.  The respondent contends that any alcohol or drug treatment records created prior to [date], are not relevant to those proceedings, the public interest does not warrant disclosure; the state has not established a need for the disclosure of these record and the disclosure of records regarding treatment of the respondent as a minor is not only potentially injurious to the respondent, but also to her parents who were seeking treatment of respondent.  Further, under Sec. 804.01(2)(a), there is no good cause for the disclosure of records created before the pregnancy and birth of the child and while the respondent herself was a child.  The disclosure of such records created while the respondent was a child does not appear reasonable calculated to lead to the discovery of admissible evidence.


Respondent is not aware of any alcohol or drug treatment provided to her by [treatment center].  The respondent states she may have gone to [treatment center] for treatment of a knee injury some years ago, but she has never been treated for alcohol or drug use at [treatment center].

Respondent contends that the disclosure of treatment records from [treatment center] may be relevant to the proceedings, however, the disclosure must be limited.


42CFR.2.63 distinguishes “confidential communications and restricts disclosure:

(a) A court order under these regulations may authorize disclosure of confidential communications made by a patient to a program in the course of diagnosis, treatment, or referral for treatment only if:

1 The disclosure is necessary to protect against an existing threat to life or of serious bodily injury, including circumstances which constitute suspected child abuse and neglect and verbal threats against third parties;

2 The disclosure is necessary in connection with investigation or prosecution of an extremely serious crime, such as one which directly threatens loss of life or serious bodily injury, including homicide, rape, kidnapping, armed robbery, assault with a deadly weapon, or child abuse and neglect; or

3 The disclosure is in connection with litigation or an administrative proceeding in which the patient offers testimony or other evidence pertaining to the content of the confidential communications.

Sec. 2.64 limits disclosure of records to those which are essential to fulfill the objective of the order and which include measures as are necessary to limit disclosure for the protection of the respondent.
The respondent requests that if the court finds good cause to release records under sec. 2.64 that the court also make a finding regarding the release of “confidential communications” under sec. 2.63.  The respondent also moves that the court review the potentially disclosable record pursuant to sec. 2.64(c) prior to disclosure of the records to the petitioner and limit the further dissemination of the records as requires by 42 CFR.

The State has also brought a Motion for Disclosure of Mental Health record pursuant to 45CFR.164.512(e)(1)(i), Sec. 146.82(2)(a)4 and 905.04(4)(i) Stats.  The records requested are those created and kept at [treatment center] on and off since [year].

Respondent contends that the primary purpose for which she received treatment at [treatment center] was for drug and alcohol treatment.  Accordingly, 42CFR applies to the [treatment center] records and counsel asserts that above objections to the application of 42CFR to the proceeding.
While at [treatment center] for alcohol or drug treatment, respondent also saw [doctor] for mental health treatment.  Therefore, Sec. 45CFR is applicable to the disclosure of [doctor]’s record regarding the respondent;

Because the petition alleges termination of parental rights, grounds of continuing CHIPS and failure to assume parental responsibility, the respondent concedes that the mental health record of [doctor] may be relevant as they relate to treatment provided to the respondent after her pregnancy and the birth of her oldest child, [child’s name], if any such treatment was provided.

Any disclosure of such information, however, would be subject to the requirements of 45CFR.164.512(e)(1)(i):

(1) Permitted disclosures.  A covered entity may disclose protected health information in the course of any judicial or administrative proceeding: 

(i) In response to an order of a court or administrative tribunal, provided that the covered entity discloses only the protected health information expressly authorized by such order;

The petitioner also cites Sec. 146.82(2)(a)4, Stats., which permits the court to release confidential health care records.  However, 45CFR.164 appears to require privacy of all individually identifiable health information, subject to enumerated exceptions, thereby limiting the scope of Sec. 146.82(2)(a)4.
The petitioner also cites Sec. 905.04(4)(i) Stats., which appears to address the admissibility at trial of information obtained by an intake worker.  The petitioner has alleged an inability to obtain records of psychiatric treatment in the course of discovery.  The respondent contends that any psychiatric treatment or diagnosis she received from [doctor] does not constitute “information obtained by an intake worker or dispositional staff.”  Respondent contends that a ruling on the admissibility of potential evidence during the discovery stage of a proceeding is premature.  Further, the respondent reserves the right to object to the admissibility of all evidence proffered by the petitioner at the time of the final pretrial, the motions in limine and at the trial of this matter.
Dated at _______________, Wisconsin, this _____ day of ________ 0000.








Respectfully submitted,








______________________________








XXXXXXXX








Attorney for [name]








State Bar No. 0000000

