STATE OF WISCONSIN

 CIRCUIT COURT 
      OUTAGAMIE COUNTY

Branch 2

In the Matter of the Termination of 

Parental Rights to

,



Outagamie County Case No. 

A Person Under the Age of Eighteen





FATHER’S MOTION TO DISMISS THE PETITION

The father of the child, by the undersigned attorney, appearing specially and reserving the right to challenge the jurisdiction of the Court, moves the Court for an Order dismissing the petition. As a basis therefore, the father asserts:
1) The petition does not support a finding of probable cause because the father was never served with proper written notice of the possibility of termination as required by §§ 48.415(2)(a), 48.356(2) and 48.355(2)(d),  Wis. Stats.; 

2)  The Respondent father, based on the allegations in the petition, believes that he has either met all the required conditions of the disposition order, or;

3)  That any conditions not met were impossible and unconstitutional as applied to him, contrary to Wis. Stat. § 48.415(2)(a) and Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.
Section 48.42(1)(c), Stats., requires that a petition for termination of parental rights contain a statement that the parent “will” consent to the termination or provide a statement of the grounds for termination under sec. 48.315, Stats.  If grounds for an involuntary termination of parental rights are alleged, the petition must contain “a statement of the facts and circumstances which the petitioner alleges establish these grounds.”  The facts and circumstances alleged must establish probable cause that the allegations are true.  The probable cause required is the same as that required for a criminal complaint. In Interest of Courtney E., 184 Wis.2d 592, 601, 516 N.W.2d 422 (1994); In Interest of L.A.T., 167 Wis.2d 276, 283, 481 N.W.2d 493 (App. 1992). Further, pursuant to Wis. Stat. sec. 48.415(2) and Wis. JI-Children 324A, the petitioner bears the burden to prove by clear, satisfactory, and convincing evidence all of these elements. The petition fails to meet the petitioner’s burden. 

     The facts and circumstances alleged in this petition must support, with probable cause, the allegations that the department has made a due and diligent effort to provide the required services to the parent; that the father has failed to meet the conditions established for the safe return of the child; and that there is a substantial likelihood that the father will not meet these conditions within nine months following the fact-finding hearing.

In addition, the petition concludes, without providing facts or circumstances,  that the father has failed to make progress toward the conditions for the return of the child. The attachment to the petition highlights the court-ordered conditions, and the father’s progress towards meeting each. Each one will be addressed in turn:

CONDITION ONE: the petition alleges this condition has been met.

CONDITION TWO: the petition alleges the father has begun working on this condition (graduating from AODA treatment on November 21, 2013). It alleges no facts sufficient to explain why the father will not meet this condition within the next nine months, and it fails to allege why this condition is not satisfied due to the father’s graduation from AODA programming in the prison on November 21, 2013.     Specifically, regarding a due and diligent effort, the petition alleges that the children were removed due to AODA issues.  The petition fails to set forth facts and circumstances to support a due and diligent effort to assist the father with his AODA issues. Nor does the petition allege any assistance with meeting this condition, whatsoever, from the department to the father since his incarceration in February 2012.  

 
Further, the Wisconsin Supreme Court held in Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.

 HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009530843&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)" , that a finding of parental unfitness based on impossible conditions of return due to the parent’s incarceration, without consideration of any other relevant facts and circumstances particular to the parent was contrary to Wis. Stat. § 48.415(2)(a). Id. at 562.  The court went on to hold that Wis. Stat. § 48.415(2), as applied to Jodie, as an incarcerated parent, was not narrowly tailored to advance a compelling state interest, and therefore conclude that the parent’s constitutional right to substantive due process was violated. Id. at 563. “We therefore conclude that in cases where a parent is incarcerated and the only ground for parental termination is that the child continues to be in need of protection or services solely because of the parent's incarceration, Wis. Stat. § 48.415(2)requires that the court-ordered conditions of return are tailored to the particular needs of the parent and child.” Id. at 560-561. 
The father in this case alleges that the petition in this case only states the fact that his status is incarcerated, and does not allege any other relevant facts or circumstances relevant to his parenting. The petition alleges he is doing everything he can, while incarcerated, to meet this condition, by participating in AODA programming at the prison. Failure to allege facts that support a probable cause determination that he hasn’t met this condition or won’t meet it in the next nine months is in violation of  his due process rights, and was also an impossible condition of return, contrary to Wis. Stat. § 48.415(2)(a). 
CONDITION THREE: the petition alleges the department chose not pursue visitation with the father while incarcerated, therefore, this condition was also met. 
Further, the Wisconsin Supreme Court held in Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.

 HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009530843&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)" , that a finding of parental unfitness based on impossible conditions of return due to the parent’s incarceration, without consideration of any other relevant facts and circumstances particular to the parent was contrary to Wis. Stat. § 48.415(2)(a). Id. at 562.  The court went on to hold that Wis. Stat. § 48.415(2), as applied to Jodie, as an incarcerated parent, was not narrowly tailored to advance a compelling state interest, and therefore conclude that the parent’s constitutional right to substantive due process was violated. Id. at 563. “We therefore conclude that in cases where a parent is incarcerated and the only ground for parental termination is that the child continues to be in need of protection or services solely because of the parent's incarceration, Wis. Stat. § 48.415(2)requires that the court-ordered conditions of return are tailored to the particular needs of the parent and child.” Id. at 560-561.  
The father in this case alleges that the petition in this case only states the fact that his status is incarcerated, and does not allege any other relevant facts or circumstances relevant to his parenting. This is in violation of  his due process rights, and was also an impossible condition of return, contrary to Wis. Stat. § 48.415(2)(a). This is especially true, as the petition alleges it was the department’s decision not to allow visitation between the father and children, and not the father’s decision—therefore it was impossible for him to meet the condition, and the department certainly lacked due diligence in assisting him in meeting this condition for return.

CONDITION FOUR: the petition alleges this condition has been met.
CONDITION FIVE: the father will be released to extended supervision very soon. There are no facts to support a probable cause determination he will not be able to meet this condition within the next nine months, or that the department assisted him in anyway in meeting this condition. 
Further, the Wisconsin Supreme Court held in Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.

 HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009530843&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)" , that a finding of parental unfitness based on impossible conditions of return due to the parent’s incarceration, without consideration of any other relevant facts and circumstances particular to the parent was contrary to Wis. Stat. § 48.415(2)(a). Id. at 562.  The court went on to hold that Wis. Stat. § 48.415(2), as applied to Jodie, as an incarcerated parent, was not narrowly tailored to advance a compelling state interest, and therefore conclude that the parent’s constitutional right to substantive due process was violated. Id. at 563. “We therefore conclude that in cases where a parent is incarcerated and the only ground for parental termination is that the child continues to be in need of protection or services solely because of the parent's incarceration, Wis. Stat. § 48.415(2)requires that the court-ordered conditions of return are tailored to the particular needs of the parent and child.” Id. at 560-561. 
The father in this case alleges that the petition in this case only states the fact that his status is incarcerated, and does not allege any other relevant facts or circumstances relevant to his parenting. This is in violation of  his due process rights, and was also an impossible condition of return, contrary to Wis. Stat. § 48.415(2)(a).

CONDITION SIX: the petition alleges this condition has been met.

CONDITION SEVEN: the father will be released to extended supervision very soon. There are no facts to support a probable cause determination he will not be able to met this condition within the next nine months, or that the department assisted him in anyway in meeting this condition. 
Further, the Wisconsin Supreme Court held in Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.

 HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009530843&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)" , that a finding of parental unfitness based on impossible conditions of return due to the parent’s incarceration, without consideration of any other relevant facts and circumstances particular to the parent was contrary to Wis. Stat. § 48.415(2)(a). Id. at 562.  The court went on to hold that Wis. Stat. § 48.415(2), as applied to Jodie, as an incarcerated parent, was not narrowly tailored to advance a compelling state interest, and therefore conclude that the parent’s constitutional right to substantive due process was violated. Id. at 563. “We therefore conclude that in cases where a parent is incarcerated and the only ground for parental termination is that the child continues to be in need of protection or services solely because of the parent's incarceration, Wis. Stat. § 48.415(2)requires that the court-ordered conditions of return are tailored to the particular needs of the parent and child.” Id. at 560-561.  
The father in this case alleges that the petition in this case only states the fact that his status is incarcerated, and does not allege any other relevant facts or circumstances relevant to his parenting. This is in violation of  his due process rights, and was also an impossible condition of return, contrary to Wis. Stat. § 48.415(2)(a).
CONDITION EIGHT: the father will be released to extended supervision very soon. There are no facts to support a probable cause determination he will not be able to met this condition within the next nine months, or that the department assisted him in anyway in meeting this condition. 
Further, the Wisconsin Supreme Court held in Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845.

 HYPERLINK "https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009530843&pubNum=595&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)" , that a finding of parental unfitness based on impossible conditions of return due to the parent’s incarceration, without consideration of any other relevant facts and circumstances particular to the parent was contrary to Wis. Stat. § 48.415(2)(a). Id. at 562.  The court went on to hold that Wis. Stat. § 48.415(2), as applied to Jodie, as an incarcerated parent, was not narrowly tailored to advance a compelling state interest, and therefore conclude that the parent’s constitutional right to substantive due process was violated. Id. at 563. “We therefore conclude that in cases where a parent is incarcerated and the only ground for parental termination is that the child continues to be in need of protection or services solely because of the parent's incarceration, Wis. Stat. § 48.415(2)requires that the court-ordered conditions of return are tailored to the particular needs of the parent and child.” Id. at 560-561.  
The father in this case alleges that the petition in this case only states the fact that his status is incarcerated, and does not allege any other relevant facts or circumstances relevant to his parenting. This is in violation of  his due process rights, and was also an impossible condition of return, contrary to Wis. Stat. § 48.415(2)(a).
 
Such conclusions are not sufficient for a finding of probable cause. The Respondent father, based on the allegations in the petition, believes that he has met all the required conditions of the disposition order, or that the conditions were impossible and unconstitutional as applied to him, contrary to Wis. Stat. § 48.415(2)(a) and Kenosha County DHS v. Jodie W., 2006 WI 93, 293 Wis.2d 530, 716 N.W.2d 845. For these reasons, the father requests the Court dismiss the petition.  

Dated at Appleton, Wisconsin this 3rd day of December, 2013.

Respectfully submitted,
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100 W. Lawrence St., Suite 250

Attorney for the Father

Appleton, Wisconsin 54911


State Bar No. 1056508
