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RESPONDENT P.H.’s BRIEF IN SUPPORT OF MOTION TO DISMISS
FACTS

The children became involved with the Dunn County Department of Human Services on March 13, 2013, due to concerns of neglect resulting from the mother, P.H., being the victim of domestic violence in the home wherein she was sent to the hospital and had lost consciousness. A CHIPS petition was filed on April 13, 2013 and the children were removed from the home. The case went to Disposition on June 17, 2013 and the children were placed out of the home. The mother, P.H., was identified as having American Indian heritage. Her mother is enrolled in the St. Croix tribe with 27/32 Blood Quantum, and her father is Mohawk.
The following services were provided by Dunn County and Eau Claire County since June 2013:

1. Ongoing case management

2. Referrals for mental health counseling

3. Referrals for in-home mental health therapy

4. Parent support workers

5. Multiple in-home services to include wrap-around services

6. YES program for the family
7. Out-of-home placement for the children

8. Family interactions through Lutheran Social Services, as well as therapy services

9. Random and scheduled UA’s for drug and alcohol testing through Community Transitions Center for P.H.
10.  Referrals for AODA treatment

11.  Financial assistance in the form of gas cards to P.H.
12.  Regular team meetings for the family

On March 6, 2015, the case manager in Dunn County made a note stating “Today I tried to call St. Croix Tribal Enrollment and the message said I was being transferred to the operator and then said this extension is not valid. I was sent a letter saying Elijah was not eligible for tribal enrollment but did not receive a letter for his siblings.” Almost four years prior to this, in August of 2011, in a referral that was screened-out, Eau Claire County received notification from the St. Croix tribe that, at that time and with the information they possessed, the children were not eligible for enrollment, but that they “would like to be kept apprised as an interested party.” No letters or information from the Saint Regis Mohawk Tribe have been received either in the CHIPS case or in the present TPR case.
No determinations have been made on the record either in the CHIPS case or the present TPR case with respect to the Indian Child Welfare Act requirements or whether the children are Indian children as determined by the tribes to which they are affiliated.
APPLICABLE LAW
Wis. Stat. § 48.028(4)(a) and 25 U.S. Code § 1912(a). Notice
“In any involuntary proceeding involving the out-of-home care placement of, termination of parental rights to, or delegation of powers, as described in sub. (2) (d) 5., regarding, a child whom the court knows or has reason to know is an Indian child, the party seeking the out-of-home care placement, termination of parental rights, or delegation of powers shall, for the first hearing of the proceeding, notify the Indian child's parent, Indian custodian, and tribe, by registered mail, return receipt requested, of the pending proceeding and of their right to intervene in the proceeding and shall file the return receipt with the court. Notice of subsequent hearings in a proceeding shall be in writing and may be given by mail, personal delivery, or facsimile transmission, but not by electronic mail. If the identity or location of the Indian child's parent, Indian custodian, or tribe cannot be determined, that notice shall be given to the U.S. secretary of the interior in like manner. The first hearing in the proceeding may not be held until at least 10 days after receipt of the notice by the parent, Indian custodian, and tribe or until at least 15 days after receipt of the notice by the U.S. secretary of the interior.”
Wis. Stat. § 48.028(6) and 25 U.S. Code § 1914. Invalidation of Action
“Any Indian child who is the subject of an out-of-home care placement, of a delegation of powers under s. 48.979, or of a termination of parental rights proceeding, any parent or Indian custodian from whose custody that Indian child was removed, or the Indian child's tribe may move the court to invalidate that out-of-home care placement, delegation of powers, or termination of parental rights on the grounds that the out-of-home care placement or delegation of powers was made or the termination of parental rights was ordered in violation of 25 USC 1911, 1912, or 1913. If the court finds that those grounds exist, the court shall invalidate the out-of-home care placement, delegation of powers, or termination of parental rights.”
Wis. Stat. § 48.028(4)(d). Out-of-home-care placement; serious damage and active efforts.
“The court may not order an Indian child to be removed from the home of the Indian child's parent or Indian custodian and placed in an out-of-home care placement unless all of the following occur: 

48.028(4)(d)1. 1. The court or jury finds by clear and convincing evidence, including the testimony of one or more qualified expert witnesses chosen in the order of preference listed in par. (f), that continued custody of the Indian child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child. 

48.028(4)(d)2. 2. The court or jury finds by clear and convincing evidence that active efforts, as described in par. (g) 1., have been made to provide remedial services and rehabilitation programs designed to prevent the breakup of the Indian child's family and that those efforts have proved unsuccessful. The court or jury shall make that finding notwithstanding that a circumstance specified in s. 48.355 (2d) (b) 1. to 5. applies.”
Wis. Stat. § 48.028(4)(e). Involuntary Termination of Parental Rights; serious damage and active efforts.
“The court may not order an involuntary termination of parental rights to an Indian child unless all of the following occur: 

48.028(4)(e)1. 1. The court or jury finds beyond a reasonable doubt, including the testimony of one or more qualified expert witnesses chosen in the order of preference listed in par. (f), that the continued custody of the Indian child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child. 

48.028(4)(e)2. 2. The court or jury finds by clear and convincing evidence that active efforts, as described in par. (g) 1., have been made to provide remedial services and rehabilitation programs designed to prevent the breakup of the Indian child's family and that those efforts have proved unsuccessful.”

Wis. Stat. § 48.028(4)(g). Active efforts standard. 

48.028(4)(g)1.1. The court may not order an Indian child to be removed from the home of the Indian child's parent or Indian custodian and placed in an out-of-home care placement unless the evidence of active efforts under par. (d) 2. or (e) 2. shows that there has been an ongoing, vigorous, and concerted level of case work and that the active efforts were made in a manner that takes into account the prevailing social and cultural values, conditions, and way of life of the Indian child's tribe and that utilizes the available resources of the Indian child's tribe, tribal and other Indian child welfare agencies, extended family members of the Indian child, other individual Indian caregivers, and other culturally appropriate service providers. The consideration by the court or jury of whether active efforts were made under par. (d) 2. or (e) 2. shall include whether all of the following activities were conducted: 

48.028(4)(g)1.a. a. Representatives designated by the Indian child's tribe with substantial knowledge of the prevailing social and cultural standards and child-rearing practice within the tribal community were requested to evaluate the circumstances of the Indian child's family and to assist in developing a case plan that uses the resources of the tribe and of the Indian community, including traditional and customary support, actions, and services, to address those circumstances. 

48.028(4)(g)1.am. am. A comprehensive assessment of the situation of the Indian child's family was completed, including a determination of the likelihood of protecting the Indian child's health, safety, and welfare effectively in the Indian child's home. 

48.028(4)(g)1.b. b. Representatives of the Indian child's tribe were identified, notified, and invited to participate in all aspects of the Indian child custody proceeding at the earliest possible point in the proceeding and their advice was actively solicited throughout the proceeding. 

48.028(4)(g)1.c. c. Extended family members of the Indian child, including extended family members who were identified by the Indian child's tribe or parents, were notified and consulted with to identify and provide family structure and support for the Indian child, to assure cultural connections, and to serve as placement resources for the Indian child. 

48.028(4)(g)1.d. d. Arrangements were made to provide natural and unsupervised family interaction in the most natural setting that can ensure the Indian child's safety, as appropriate to the goals of the Indian child's permanency plan, including arrangements for transportation and other assistance to enable family members to participate in that interaction. 

Down
Up
48.028(4)(g)1.e. e. All available family preservation strategies were offered or employed and the involvement of the Indian child's tribe was requested to identify those strategies and to ensure that those strategies are culturally appropriate to the Indian child's tribe. 

48.028(4)(g)1.f. f. Community resources offering housing, financial, and transportation assistance and in-home support services, in-home intensive treatment services, community support services, and specialized services for members of the Indian child's family with special needs were identified, information about those resources was provided to the Indian child's family, and the Indian child's family was actively assisted or offered active assistance in accessing those resources. 

48.028(4)(g)1.g. g. Monitoring of client progress and client participation in services was provided. 

48.028(4)(g)1.h. h. A consideration of alternative ways of addressing the needs of the Indian child's family was provided, if services did not exist or if existing services were not available to the family. 

48.028(4)(g)2. 2. If any of the activities specified in subd. 1. a. to h. were not conducted, the person seeking the out-of-home care placement or involuntary termination of parental rights shall submit documentation to the court explaining why the activity was not conducted. 

25 C.F.R § 23.107. How should a State court determine if there is reason to know the child is an Indian child?
“(a) State courts must ask each participant in an emergency or voluntary or involuntary child-custody proceeding whether the participant knows or has reason to know that the child is an Indian child. The inquiry is made at the commencement of the proceeding and all responses should be on the record. State courts must instruct the parties to inform the court if they subsequently receive information that provides reason to know the child is an Indian child.

(b) If there is reason to know the child is an Indian child, but the court does not have sufficient evidence to determine that the child is or is not an “Indian child,” the court must:

(1) Confirm, by way of a report, declaration, or testimony included in the record that the agency or other party used due diligence to identify and work with all of the Tribes of which there is reason to know the child may be a member (or eligible for membership), to verify whether the child is in fact a member (or a biological parent is a member and the child is eligible for membership); and

(2) Treat the child as an Indian child, unless and until it is determined on the record that the child does not meet the definition of an “Indian child” in this part.

(c) A court, upon conducting the inquiry required in paragraph (a) of this section, has reason to know that a child involved in an emergency or child-custody proceeding is an Indian child if:

(1) Any participant in the proceeding, officer of the court involved in the proceeding, Indian Tribe, Indian organization, or agency informs the court that the child is an Indian child;

(2) Any participant in the proceeding, officer of the court involved in the proceeding, Indian Tribe, Indian organization, or agency informs the court that it has discovered information indicating that the child is an Indian child.”

In re Morris, 491 Mich. 81 (2012).

In Morris, the Michigan Supreme Court determined that the appropriate remedy for violations of the notice provision of ICWA was conditional reversal of orders terminating parental rights and remand for resolution of the ICWA-notice issue. In 2008, at a preliminary hearing prior to a termination of parental right (hereinafter TPR) trial, both parents in Morris indicated they had Indian heritage and the parents stated their believed heritage. Id. at 90-91. Without further addressing the issue, the trial court ordered out-of-home-placement for the child. Id. at 91.Tribal notice was presumably never made. Id. The termination was granted. Id. In its response to the appeal, the Attorney General admitted that the record did not disclose whether ICWA notification had been completed. Id. 

On appeal, the Michigan Supreme Court stated that, “reflected in ICWA is a profound recognition of the separate and distinct rights of Indian tribes to their children, the most critical resource necessary to preserve not only tribal culture, but the tribes themselves.” Id. at 98. The Court went on to state, “Before a state court can determine whether ICWA applies to the proceedings, the court must first make the critical determination whether the child is an ‘Indian child.’ . . . And it is well established that only the Indian tribe can determine its membership.” Id. at 100. 
The court determined that certain requirements must be met in order to comply with these standards, including that “the trial court may hold no foster care placement or termination of parental rights proceedings until after the stated time periods have elapsed [referring to the notice requirements].” Id. at 103. In further explaining the notice requirements and what reason to know means, the court stated that, “sufficiently reliable information of virtually any criteria upon which membership might be based must be considered adequate to trigger the notice provisions of the Act.” Id. at 106. They then went on to reason that, “[W]e think the burden on the trial court and the DHS of complying with the notice requirement is minimal when compared to the potential costs of erroneously failing to send notice.” Id. “If the tribe replies to the notice indicating that the child is not a member of the tribe and is not entitled to membership then, again, proceedings may resume.” Id.at 107. Finally, the court stated, “inadequate notice to tribes divests the trial court of jurisdiction to terminate parental rights to these Indian children” and that the proper remedy is conditional reversal.  Id. at 116.
In re Isaiah W., 203 Cal.Rptr.3d 633 (2016).
In Isaiah W., the California Supreme Court reversed a termination and  found that any finding of ICWA’s inapplicability before proper and adequate ICWA notice has been given is not conclusive and does not relieve the court of its continuing duty to inquire into a child’s Indian status in all dependency proceedings, and that the relevant question is not whether the evidence supports a finding that the minor is an Indian child, but whether it triggers the notice requirement of ICWA so that the tribes themselves may make that determination. Isaiah W. at 633. 

In November 2011, Isaiah W. was born with a positive toxicology for marijuana. Id. at 635. He was subsequently removed from the home on December 8, 2011. Id. During that hearing, the mother told the court that she may have American Indian ancestry. Id. The court concluded it had no reason to know that Isaiah was an Indian child, but ordered the Department to investigate these claims. Id. The department later terminated the mother’s parental rights, and at that hearing again reiterated that it had no reason to know that Isaiah was an Indian child. Id. at 636. 
Reasoning that ICWA notice requirements serve to facilitate a determination of whether the child is an Indian child, and to ensure that an Indian tribe is aware of its right to intervene and exercise jurisdiction over a child custody proceeding involving an Indian child, the California Supreme Court held that any finding of ICWA’s inapplicability before proper and adequate notice has been given is not conclusive and does not relieve the court of its continuing duty to inquire into a child’s Indian status in all dependency proceedings. Id. at 637 and 639. The court further stated that “the federal and state statutes were clearly written to protect the integrity and stability of Indian tribes despite the potential for delay in placing a child.” Id. at 640. Finally, the court held, “If a court determines it has reason to know a child is an Indian child, the court must notify the BIA and any relevant tribe so that the tribe may determine the child’s status and decide whether to intervene.” Id. at 642.
ARGUMENT


The federal government, as well as our State Legislature, has enacted a series of laws and regulations to determine how ICWA applies and when it is necessary to follow ICWA. These provisions were bypassed here, resulting in the children being taken out of the home and placed in an environment that does not enable preservation of their American Indian culture. By circumventing these provisions, the Court is not permitted to move forward, and has also lost jurisdiction in the present case. Thus, the court has no jurisdiction to hear the current case without a valid CHIPS order.
I.
The provisions of ICWA are mandatory, and nothing less than strict compliance is permitted.
The statutory protections set forth in ICWA are not merely guidelines or recommendations of preferred practice.  They are clear, unequivocal mandates that must be met in order for a termination to occur under Wis. Stats. § 48.028(4)(a), 25 U.S.C. § 1912(a), 25 C.F.R § 23.107.


The foundational premise of the parent’s argument is primarily twofold: (1) the statutory instructions at issue are mandatory; and (2) failure to comply with these statutory renders the orders void.

A.
The subject provisions, Wis. Stats. § 48.028(4)(a), 25 U.S.C. § 1912(a), 25 C.F.R § 23.107, are mandatory.
Of first order is to determine if the word ‘shall’ as used in these statutes, and throughout Chapter 48, is intended to be mandatory or directory.  There is much support in the Chapter 48 case law to support the parent’s assertion that the subject statutes contain mandatory rather than directory imperatives to the court.  One clearly articulated rationale is found in In the Interest of F.T., 150 Wis.2d 216, 219, 441 N.W.2d 322 (Ct. App. 1989), a case involving a juvenile delinquency order, wherein the court reasoned as follows:
“When the words ‘shall' or 'may' are used in the same section of a statute, one can infer that the legislature was aware of the different denotations and intended the words  to have their precise meanings.” In Matter of E.B., 111 Wis.2d 175, 185-86, 330 N.W.2d 584 (1983).   We believe the same reasoning compels the conclusion in this case that sec. 48.355(2)(b)7, Stats., requiring dispositional orders to contain statements of the conditions upon which they were issued, is a mandatory statute, and that failure to comply with its terms voids the order. 

First, while the word "shall" appears frequently in the lengthy provisions of sec. 48.355, Stats., the statute uses the word "may," or the phrase "shall include, but not be limited to," or "shall . . . unless," or "[w]herever possible . . . shall," on nearly as many occasions. Second, we see nothing  in the statute suggesting that the  legislature had the "clear intent" that the phrase "the order shall be in writing and shall contain . . . the conditions" really means "the order may be in writing and may contain . . . the conditions." Indeed, our reading of the statute as a whole, which, as we have said, is replete with discretionary or directory language on other aspects of the juvenile disposition process, satisfies us to the contrary. In this particular section, the legislature did not, as it did in other parts of the statute, use "may," or "shall include but not be limited to," or "shall . . . unless." It used "shall," and we believe that is what it meant.  In the Interest of F.T., 150 Wis.2d at 225.  
Similarly in the instant case, the related provisions of Chapter 48 are mandatory. Further, regulatory language in 25 C.F.R § 23.107 is mandatory. The legislators clearly intended the court’s and the agency’s obligations to be mandatory through use of the word “must” in the obligations set forth therein.  
Failure to comply with statutory mandates voids the dispositional, revision, and change of placement orders in these matters.

B.
When a court does not comply with the mandates of Wis. Stats. § 48.028(4)(a), 25 U.S.C. § 1912(a), 25 C.F.R § 23.107 in the underlying CHIPS petition an involuntarily termination of parental rights under 48.415(2) must fail.

The court perhaps said it best in the early and still influential case of D.F.R. v. Juneau County Dept of Social Services, 147 Wis.2d 486, 433 N.W2d 609 (Wis. App. 1988) (also cited as In Re D.F.).  
"A continuing need for protection and services can be a basis for involuntary  termination of parental rights only if the statutory warning required by sec. 48.356(2), Stats., is given each time an order places a child outside his or her home pursuant to secs. 48.345, 48.357, 48.363 or 48.365. We cannot apply the doctrine of harmless error to excuse the failure of the trial court to comply with the unequivocal, imperative command of sec. 48.356(2). Undoubtedly the warning requirement is imposed because of the legislature's concern for the due process rights of parents. Because the statute is mandatory, we may not substitute for the legislature's prescription alternative ways to satisfy the requirements of notice.”  D.F.R., 147 Wis. 2d at 499.  

The D.F.R. court recognized the enormous power that is wielded when the state seeks to involuntarily terminate a parent’s rights.  Recognizing that the court’s initial CHIPS orders implicitly set the foundation for a later termination under §48.415(2), D.F.R. cautioned that the procedures set forth must be explicitly followed:

We need not reiterate this court's numerous holdings that the power of the state to terminate the parental relationship is an awesome one, which can only be exercised under proved facts and procedures which assure that the power is justly exercised. The parental right is accorded paramountcy in most circumstances and must be considered in that light until there has been an appropriate judicial proceeding demonstrating that the state's power may be exercised to terminate that right.

It is apparent that the Wisconsin legislature has recognized the importance of parental rights by setting up a panoply of substantive rights and procedures to assure that the parental rights will not be terminated precipitously, arbitrarily, or capriciously, but only after a deliberative, well considered, fact-finding process utilizing all the protections afforded by the statutes unless there is a specific, knowledgeable, and voluntary waiver.

M.A.M., 116 Wis. 2d at 436-37, 342 N.W.2d at 412-13 (footnote omitted). The court also said: "We conclude that the legislature intended to be expansive in its according of legal rights to parents even as it was expansive in providing that children and their rights be fully protected." Id. at 441, 342 N.W.2d at 414.

We conclude that the trial court's duty to warn and inform a parent under sec. 48.356(2), Stats., is included in that "panoply of substantive rights and procedures to assure that . . . parental rights will not be terminated precipitously  [or] arbitrarily . . . ." M.A.M., 116 Wis. 2d at 437, 342 N.W.2d at 412. The statute is mandatory, unequivocal and imperative. The importance of the notice required by sec. 48.356(2) is reflected in the fact that the legislature has required that the dispositional orders which establish the CHIPS grounds for termination include the notice.  D.F.R., 147 Wis. 2d 494-95.

While D.F.R. involves statutory warnings in CHIPS proceedings, this case demonstrates the importance and consequences of not following the mandatory requirements that are set forth.  
In the instant case, not only can the same argument can be made regarding the notice to tribes in order to make a determination of eligibility of membership, but there is an even deeper consequence of not following the proper procedure. As the Morris court stated, “reflected in ICWA is a profound recognition of the separate and distinct rights of Indian tribes to their children, the most critical resource necessary to preserve not only tribal culture, but the tribes themselves.” Morris at 98.  Applying the same reasoning, the court in Isaiah W. stated, “the federal and state statutes were clearly written to protect the integrity and stability of Indian tribes despite the potential for delay in placing a child.” Isaiah W. at 640. Clearly, upholding ICWA as is written is of great national import. 
Moreover, 25 C.F.R § 23.107 sets forth a clear-cut standard in how to proceed in cases where there is reason to know that that the child may fall under ICWA. First, it requires that the court, on the record, ask each participant in the proceeding whether there is reason to know that the child is an Indian child. 25 C.F.R § 23.107(a). Then, if there is reason to know the child is an Indian child, but it does not have sufficient evidence to determine that the child is or is not an ‘Indian child,’ the court must confirm that, through reports, declaration or testimony that the agency used due diligence to identify and work with all of the Tribes to which the child may be a member; and to treat the child as an Indian child until it is determined the child does not meet the definition of “Indian child.”  25 C.F.R § 23.107(b).
Here, no such determination was made. As the California Supreme Court aptly stated in Isaiah W., the court has a duty to determine ICWA’s applicability to the children, and any finding of ICWA’s inapplicability before proper and adequate notice has been given is not conclusive and does not relieve the court of its continuing duty to inquire into a child’s Indian status in all dependency proceedings. Isaiah W. at 637 and 639. Like in Isaiah W., no determination has been made here, as no information has been received from the Mohawk tribe, though the Blood Quantum requirement to enroll in the Mohawk tribe is only of 25%; and it is unclear whether the children would be eligible in the St. Croix tribe, if they were to include Mohawk Blood Quantum in their calculations.

Further, though 25 C.F.R § 23.107(b) requires it, the DHS and the Court failed to treat the children as Indian children after becoming aware that the children may be “Indian children,” but before gaining the necessary information from the tribes, thus acting in non-compliance with the ICWA requirements, that is, of proving by clear and convincing evidence that continued custody of the children by the parent is likely to result in serious emotional or physical damage to the child; and of providing active efforts such as actively providing counseling, housing, and financial services, in-home intensive treatment services, actively finding a place for unsupervised visits in a natural environment with transportation provided, and seeking out extended family members for possible placement, etc. Wis. Stat. § 48.028(4)(g). Even now, no such services are being offered. Put simply, the children are not being treated as “Indian children” as required by 25 C.F.R § 23.107(b).
Therefore, despite many opportunities the DHS had to rectify this, and the fact that it appears that the workers knew that the children may be Indian children from the start, the court and the DHS failed to follow proper procedure in the original CHIPS disposition, and continues such failure to date given that a determination of eligibility and notice must be given at each new proceeding. A full inquiry and notice is required to both St. Croix and Mohawk tribes, as well as a determination of eligibility status. Only then may proceedings resume. In this case, once an eligibility determination is made from all tribes, the proper proceedings to resume would be with the initial CHIPS phase.
II.  Failure to perform a mandated duty by statute results in a loss of jurisdiction.

This is a case about statutory compliance.  In this case, in order for the petitioner to prevail, it must believe that at no point in the proceedings did any party have information, or reason to know, that the children could fall under ICWA.  
Failure of the DHS to provide proper notice to the St. Croix and Mohawk tribes, as required by Wis. Stat. § 48.028(4)(a), is not a technical nonconformity in a pleading or procedure which results in a non-jurisdictional error. Likewise, failure of the Court to require notice and to halt proceedings until eligibility may be determined, as is mandated under Wis. Stat. § 48.028(4)(a), is not a technical nonconformity in a pleading or procedure which results in a non-jurisdictional error.  Further, failure of the Court to continue the case as though it does fall under ICWA until eligibility determination is made by each tribe, as is mandated under 25 C.F.R § 23.107(b), is not a technical nonconformity in a pleading or procedure which results in a non-jurisdictional error.  Finally, failure of the Court to make such inquiries on the record as satisfactorily establishes the basis of a child’s American Indian heritage in order to give the necessary tribes sufficient information to make an eligibility determination during the initial commencement of a CHIPS case, as is mandated under 25 C.F.R § 23.107(b), is not a technical nonconformity in a pleading or procedure which results in a non-jurisdictional error.
Failure of the Court to perform the above specific statutory mandates constitutes a jurisdictional error.  Such failure violates the notice and due process rights of the parent and the child in the CHIPS action.  A parent’s rights are firmly rooted in the Due Process Clause of the Fourteenth Amendment.  In Troxel v. Granville, 530 U.S. 57, 65 (2000) the Supreme Court stated:

“The Fourteenth Amendment provides that no State shall: ‘deprive any person of life, liberty, or property, without due process of law.’ We have long recognized that the Amendment’s Due Process Clause, like its Fifth Amendment counterpart, ‘guarantees more than fair process.’ The Clause also includes a substantive component that ‘provides heightened protection against government interference with certain fundamental rights and liberty interests.’ The liberty interest at stake in this case – the interest of parents in the care, custody, and control of their children – is perhaps the oldest of the fundamental liberty interests recognized by this Court” (citations omitted).

A circuit may lack competency to act if mandatory legislative mandates are not met.  Jansen Co. v. Milwaukee Area Dist. Board, 105 Wis. 2d 1 (1981); Brookhouse v. State Farm Mut. Ins., 130 Wis. 2d 166 (Ct. App. 1986).    A thorough discussion of the difference between lack of subject matter jurisdiction and lack of competency appears in the Wisconsin Supreme Court case of In the Interest of B.J.N., 162 Wis. 2d 635, 656 (1991).  The Court said:

The problem, however, is that errors which historically have been considered as affecting a court's subject matter jurisdiction (see, e.g., State v. Rosen, 72 Wis. 2d 200, 208, 240 N.W.2d 168 (1976) (failure to comply with statutory time provisions)) should probably be classified as affecting only its competency to exercise jurisdiction. See Richards v. Young, 150 Wis. 2d at 550 (failure to serve within statutory 60-day period affects competency to proceed).
We have recognized that "no circuit court is without subject matter jurisdiction to entertain actions of any nature whatsoever." Mueller v. Brunn, 105 Wis. 2d 171, 176, 313 N.W.2d 790 (1982). In Wisconsin, a circuit court's jurisdiction is conferred by our state constitution and not by acts of the legislature.  In Matter of Guardianship of Eberhardy, 102 Wis. 2d 539, 550, 307 N.W.2d 881 (1981). It logically follows from these principles that the failure to comply with any statutory mandate, such as the time a certain procedure must take place, in no way negates a circuit court's ability to adjudicate the kind of controversy before it; rather, it only prevents it from adjudicating the specific case before it. For lack of a better word, we have chosen to label this loss of the court's lesser power, where it does not involve errors affecting personal jurisdiction, as a loss of competence.

Failure of the Court to comply with this legislative mandate results in a loss of jurisdiction/competency in the CHIPS case.  
Further, like in Morris, here, P.H. has made known to the court and the agency that she is of American Indian ancestry, as referenced by the caseworker’s notes from March 6, 2015, yet to date, much like in Morris, there have been no further determinations on the record as to whether any of the children are Indian children. Similarly, in this case, the trial court should not have held foster care placement or termination of parental rights proceedings until after the necessary time periods in the ICWA statute had elapsed. Id. at 106. Proceedings may only resume again once the St. Croix and Mohawk tribes reply to the notice indicating that the child is or is not a member of the tribe. Id.at 107. Without such notice and adherence to the provisions in Wis. Stats. § 48.028(4)(a) and 25 U.S.C. § 1912(a), the trial court is divested of jurisdiction to terminate parental rights. Id. at 116.  
Accordingly, the Termination of Parental Rights Petition must be dismissed because it is based on a case in which the Court has lost jurisdiction/competency.
CONCLUSION

Based upon the foregoing, the mother respectfully moves the court to dismiss the pending termination of parental rights matter because:
1. The DHS did not, at the commencement of the CHIPS case, 

a.  provide notice to the St. Croix and Mohawk tribes, as is required by Wis. Stats. § 48.028(4)(a), 

b. or proceed with the CHIPS and subsequent TPR case under the ICWA mandates, including a finding by clear and convincing evidence that continued custody of the Indian child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child, and ensuring that active efforts active efforts, as described in 48.028(4)(g), have been made to provide remedial services and rehabilitation programs designed to prevent the breakup of the Indian child's family and that those efforts have proved unsuccessful, as is required by 25 U.S.C. § 1912(a),
2. The DHS did not, at the commencement of the present case, 
a. provide notice to the St. Croix and Mohawk tribes, as is required by 
Wis. Stats. § 48.028(4)(a),
3. The Court in the CHIPS case did not require such notice or make the necessary inquiries or findings on the record, or halt proceedings until such determination could be made, as is mandated under Sec. 25 U.S.C. § 1912(a),
4. The Court in the present case did not require such notice or make the necessary inquiries or findings on the record, or halt proceedings until such determination could be made, as is mandated under Sec. 25 U.S.C. § 1912(a).
Dated this 12th day of June, 2017.
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