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LEXISNEXIS SUMMARY:

... Meza-Cabrera had the burden of demonstrating the precise impact of the error on the outcome of his case, and
found that because he had failed to do so, the nearly two-year erroneous deprivation of counsel was harmless. ...
Errors such as an unnecessary removal, an unexplored relative placement, an inappropriate suspension of visits, or a
false allegation of substance abuse or mental illness affect both short and long-term decisions in the case, the parties'
involvement in the case plan, and the relationships between parents and children. ... Repeatedly, appellate courts have
found that trial courts committed legal error by proceeding forward in earller child protective hearings and termination
of parental rights proceedings without affording parents the assistance of counsel. ... Many states, despite having
enacted strong statutes requiring counsel for parents at all stages of the case, pass along the costs for compensating
parents' attorneys onto counties. ... The rationale supporting an automatic reversal rule for the denial of counsel is
even stronger in the context of child welfare proceedings where attorneys play a critical role in not only chatllenging the
state's evidence at the TPR hearing, but also in helping to ¢reate and shape that evidence during the many hearings
that occur prior to that final hearing.

HIGHLIGHT: The application of a harmless errar standard by appellate courts reviewing erroneous denials of counsel
in child protective cases undermines a critical procedural right that safeguards the interests of parents and children.
Case law reveals that trial courts, on numerous occasions, improperly reject valid requests for counsel, forcing parents
to navigate the child welfare system without an advocate. * Appellate courts excuse these violations by speculating that
the denials caused no significant harm to the parents, 2 which is a conclusion that a court can never reach with any
certainty.

The only appropriate remedy for this significant problem is a bright-lne rule requiring the automatic reversal of the
termination of parental rights (TPR) decision in situations where a parent is denied the assistance of an attorney at
critical stages of the case leading up to the TPR hearing. This rule is consistent with the United States Supreme Court's
jurisprudence concerning the denial of counsel in criminal cases * and would, as a matter of policy, lead to better
outcomes for children in foster care. it would also help further the appearance of a just decision making process that
respeacts the rights of all parties affected by the child welfare system - an important consideration given the current
perceptions of the system. 4

TEXT:
[*14]

I. Introduction

The United States Supreme Court applies a bright-line test when trial courts erroneously deny counsel for indigent
defandants in criminal cases at critical stages of the proceedings. When such a deprivation occurs, the Court regards
the mistake as a structural error, automatically reversing the conviction without engaging in a fact-specific inquiry
about whether the defendant was harmed by the deprivation of counsel. * The Court adopted this approach "because
counsel is critical to a fair trial and no one can reliably determine the level of prejudice arising from the denial of a right
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to counsel." ¢ The deprivation "affects the framework within which the trial proceeds,” 7 and in the absence of the right
to counsel, a "trial cannot reliably serve its functon as a vehicle for determination of guilt or innocence” and the result
cannot be viewed as "fundamentally fair.” # As Justice Scalia explained in United States v. Gonzalez-Lopez, ® where a
litigant's right to counsel has been violated, a harmless error analysis "would be a speculative inquiry into what might
have occurred in an alternate universe." 10

Nearly every appellate court across the country has adopted an identical approach when addressing erroneous denials
of counsel in TPR cases, in which a right to counsel exists in most states primarily through state statutes and court
rules, ¥ When that right has been violated at a TPR hearing, courts have automatically reversed the termination
decrees. 12 In adopting the standard of [*¥15] automnatic reversal, state courts have followed the primary reasoning
employed by the Supreme Court in criminal cases, that the tevel of prejudice cannot be ascertained when counsel has
been denied. 1* For example, in In re Michelle C., 1* the California Court of Appeals noted that "reversal is required
regardless of the outcome, hecause we cannot say that the proceeding itself was fair.” ¥ Simitariy, in In re Termination
of Parental Rights to Torrance P., Jr., 18 the Wisconsin Supreme Court, in characterizing the error as structural,
observed that a termination proceeding "cannot reliably serve its function” and that the "fairness and integrity of the
judicial proceeding ... [is] placed in doubt" when counsel is wrongly denied. *? Appellate courts have consistently
followed this approach when trial courts erroneously deny counsel to parents at TPR hearings. 12

But, when confronted with the wrongful denial of counsel to parents in the critical hearings leading up to the final TPR
hearing, appeliate courts have been split on whether to apply a rule of automatic reversal. While a few courts have
[*16] automatically reversed TPR decisions on this basis, 1? a larger number of appellate courts have employed a
harmless error test and have placed the burden on parents to demonstrate how the earlier appointment of counsel
would have changed the outcome in the case. ¢

Consider the following examples that demonstrate the flux created by these divergent approaches.

On May 16, 2004, the children of Miguel Meza-Cabrera were placed In foster care after the state alleged that his
children were living in inadequate conditions and were lacking stability. 2t Mr. Meza-Cabrera was incarcerated at the
time the children were removed and throughout the entirety of the case. 2 On May 20, 2004, the trial court, as
required by state law, ordered that Mr. Meza-Cabrera be appointed an attorney to represent him. 2* Counsel, however,
was not actually provided to him for nearly two years. * During the time he was without counsel, the court determined
that the state's allegations were true, adjudicated the chifdren neglected, placed the children in foster care, and
considered, but ultimately denled, moving the children to a relative's home. 23 Subsequently, the court terminated Mr.

Meza-Cabrera's parental rights. 2 He was represented by counsel at that final hearing and for some time before then.
27

Mr. Meza-Cabrera's story is comparable to that of Rosa C., who had her two-month-old child, Elijah, removed from her
care in June 2005 because of [*17] allegations of physical abuse, among other concerns. 2® Immediately upon the
child's removal from the home, Rosa was appointed an attorney who represented her until the TPR hearing. #° The
attorney advocated for Rosa for over a year, during which time the court adjudicated the child neglected, offered Rosa
services, and determined the permanency plan for Elijah. 3° During each of these stages, she had the benefit of court-
appointed counsel, 3%

In October 2006, the State filed a petition requesting the termination of Rosa's parental rights. 32 A court procedure
required Rosa to fill cut a form to request counsel for the TPR hearing, but Rosa waited until the day before the hearing
to complete the form; the trial court denled the request as untimely. 2* She was unrepresented at the TPR hearing, and
the court terminated her parental rights, 4

These situations, which occur all too frequently in child welfare cases, share important similarities. In both, parents
were denled counsel at critical stages of the case, 3¥ Important decistons that permanently altered the parents'
retationship with their children were made during the hearings, yet the parent had no advocate. 3¢ And in both
situations, the appellate court reviewing the case determined that the trial court committed clear legal error in failing to
appeint counsel for the parent. 37

Yet, on appeal, the errors committed by the trial court were handled in completely different ways. In Rosa's case, the
appellate court summarily reversed the decision to terminate her parentat rights after finding legal error; the court did
not engage in a fact-based inquiry about the possible effects of the error on the outcome of the case. *® However, in Mr,
Meza-Cabrera's case, the appellate court employed a very different approach. The Arkansas Court of Appeals affirmed
the termination of his parental rights despite the clear legal error, # The court held that Mr. Meza-Cabrera had the
burden of demonstrating the precise impact of the error on the outcome of his case, and found that because he had
failed to do so, the nearly two-year erroneous deprivation of counsel was harmless. 4

{*18] This Article argues that these two scenarios should be treated the same by appellate courts. In both situations,
there is no way for reviewing courts to meaningfully ascertain the prejudice created by the trial court's error. Therefore,
the erroneous deprivation of counsel! at critical stages In child protective cases shouid always be treated as a structural
error requiring automatic reversal of the TPR decision.

Part 1 of this Article provides a brief overview of the typical child welfare case and demonstrates the myriad of ways in
which decisions made during earlier stages of the case impact the final TPR hearing. Part 11 discusses the parental right
to counsel, the basis for this right, and the role that counsel plays in creating the record that is ultimately relied upon
by the trial court prior to making a TPR decision. Part III discusses some of the factors that may be causing the
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erroneous denials of counsel by trial courts across the country, and further explores the inadequacy of the current
approach taken by appellate courts to address the violations. Finally, Part IV argues that appellate courts should view
inappropriate denials of counsel at all hearings of the child welfare case as structural errors requiring automatic
reversal.

Before proceeding with the substantive arguments in this Article, one major limitation applies. This Article sets forth a
policy argument regarding the appropriate remedy that appellate courts should apply when trial courts erronecusly
deny counset to parents in child protection cases. Unfortunately, in a numker of jurisdictions the absolute right to
counsel in dependency and TPR proceedings does not exist and thus trial courts, in their discretion, may properly deny
parents the assistance of an attorney. %1 Because the deprivation of counsel would not constitute legal error in these
states, the policy proposal suggested in this Article - which involves the appropriate remedy for the erroneous
deprivation of counse! - would not be applicable.

11, The Interconnected Nature of Child Protective Proceedings

Due to the fundamental right at stake - parents' right to direct the upbringing of their child 42 - child welfare cases are
governed by federal and state laws that [*¥19] mandate strict procedural requirements. 4 Cases begin with the filing
of a petition containing allegations that a parent abused or neglected a child. 44 The petition may contain a request that
a child be removed immediately, and if removal is requested or has already occurred, a hearing must be held within
twenty-four to seventy-two hours to make initial decisions concerning the authorization of the petition, immediate
placemant of the child, parenting time between the child and the parent, and other issues. 43 Parents are entitled to a
full trial to adjudicate the allegations in the petition against them, which in some states may be before a jury. * If the
parent loses the trial or enters into a plea, the court obtains jurisdiction over the child and the case moves to the
dispositionai phase, *?

The first hearing after the adjudication trial is the dispositional hearing, at which the court determines the placement of
the child and, based on the reasons for the adjudication, orders the parent and agency to comply with a case service
plan that outlines the steps required to reunite the family and bring the case to closure. ** Subsequent dispositional
review hearings are held every three to six months to review the child's placement, assess the parties' compliance with
the service plan, and determine whether any changes need to be made. % For example, at each of these hearings,
parents may request more extensive visitation with thelr child, a different placement for their child, or additional
services to help them regain custody. ¢ Similarly, the child welfare agency or prosecuting [*20] attorney may
request that visits be terminated, that children remain in foster care, 5! or that new services not be offered to parents
because they are beyond the scope of what the agency is obligated to provide. 5 Review hearings are continuous in
nature in the sense that each builds on decisions made at previous hearings. %3

If a child is under the supervision of the state and in foster care, federal law requires a court of competent jurisdiction
to convene a permanency planning hearing "no later than 12 months after the date the child is considered to have
entered foster care" to determine the future plan for the child. 3% At this hearing, the court - based on documentary
evidence, live testimony, and the arguments of the parties - determines whether reunification remains a viable goal
and, if not, establishes an alternate goat which may include adoption, guardianship, or another planned permanent
living arrangement, 55 Typically, the court makes this determination based on the parent's progress, the needs of the
child, and the length of the child's stay In foster care. 5¢ A parent’s failure to comply with the court ordered service plan
is the predominant reason for a goal change in the child welfare case, which can then result in the termination of
services to reunify the family. 57 Additionally, if a child has been in foster care for fifteen of the previous twenty-two
months, federal law requires that the state file a petition to terminate parental rights, unless one of a number of
exceptions applies, 58

The filing of @ TPR petition triggers additicnal procedural safeguards. The parent is afforded a trial on the petition
allegations, and the Constitution mandates that the state prove parental unfitness by clear and convincing evidence
[*21] prior to permanently severing the parent-child relationship. 5° Most frequentiy, the evidence introduced by the
state at the TPR hearing consists of historical information detailing the reasons why the child entered the foster care
system and the parent's compliance, or lack thereof, with the court ordered service plan.  Orders and findings of fact
from each review hearing are submitted inte evidence. 91 The overriding determinant in most cases is an assessment of
the parent's progress between the adjudication hearing and the TPR hearing. %2 If parental rights are terminated, the
child becomes a permanent ward of the court and "the parent becomes a "legal stranger to the child.™ 3

This cursory overview of the child welfare process demonstrates the intertwined nature of the proceedings. What occurs
at one hearing lays the foundation for each subsequent hearing. $ The facts proven at the adjudication hearing provide
the justification for the case service plan ordered at the dispositional hearing, 5 Evidence of the parent's and agency’s
willingness to comply with the terms of the plan, which is reviewed at every hearing, determines whether the child will
come home or will enter another permanent kiving arrangement. The events that occur during the time when the plan is
in effect constitute the primary evidence introduced at the TPR hearing. ¢¢ As the Colorado Court of Appeals aptly
cbserved:

Proceedings in dependency or neglect affect important rights so there must be substantiat compliance with statutory
requirements for the [*22] conduct of those proceedings. The statutority prescribed periodic judicial review of an out-
of-home placement proceeding is an important proceeding Yo the parties. This is so because the trial court considers
the propriety of continued deprivation of custody, often together with the parties' performance under the provisions of
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the court approved treatment ptan ... . These proceedings may form a foundation for and presage the filing of a motion
for termination of the parent-child legal relationship ... . ¥

Because subsequent orders in the case are built upon earlier decisions, an error that occurs at an early hearing can
contaminate the entire case and can lead to an erroneous termination of parental rights. Consider the following
example. 8 A caseworker erroneously denies placement with relatives for a child in foster care because of incorrect
information about the relatives' criminal history. The child instead enters the foster care of strangers and remains there
for several years. The relatives lack standing in the child protection case to raise their concerns. At the TPR hearing, the
parents assert that termination is not warranted because the child coufd be, and should have been, placed with
relatives - an exception to the federal mandate requiring a termination petition when a child has been in foster care for
fifteen months. % The court, however, [*237] rejects the argument stating that the child's best interests are not
served by moving her at the current time due to her bond with her foster parents. The parents' rights are subsequently
terminated due to the early error committed by the worker, It is too late to right the wrong.

A second example illustrates this point as well. 7° At a review hearing in the case, the judge inappropriately engages In
ex parte communications with a teenager in foster care who tells the judge that she does not want to visit with her
mother. During the meeting, the child does not reveal that she is angry with her mother because of her removal from
the home. Based on the in camera interview, the judge summarily suspends visitation without making a finding that
visitation would harm the child, as required by the statute. No "reasonable efforts” 7! are made to address the child's
discomfort with the visits, and the child and parent do not see each other for the entire duration of the case. Frustrated
by the fact that she has not seen her child in several years, the mother does not show up to the final TPR hearing.

At the hearing, the court makes a finding that termination is in the child's hest interests solely because the child
probably wants her mother's rights terminated since they have no relationship. 7 The court also notes the mother's
absence from the hearing in its findings, The erroneaus termination of visits, based on the improper conversations
between the judge and the child, and the failure to make efforts to maintain the parent-child refationship at the cutset
of the case, ali preordained the findings made by the judge at the final TPR hearing.

These examples are Intended to illustrate a very basic point. Errors in child protective proceedings have a compounding
effect since all future declisions build upon each finding and order made at prior hearings. 73 Errors such as an
unnecessary removal, an unexplored relative placement, an inappropriate suspension of visits, or a false allegation of
substance abuse or mental iliness affect both short and long-term decislons in the case, the parties' involvement in
[*24] the case plan, and the relationships between parents and children. If errors are made during earller hearings, it
may be very difficult, if not impossible, to assess the precise impact of an earlier error at the time of the final TPR
hearing because that error may have affected the entire direction of the case. Thus, unsurprisingly, state policymakers,
courts, and commentators have all emphasized the important role that parents' counsel play, especially early in a child
welfare case, to reduce the likelihood that this type of contamination will occur. The next section discusses this role,

II1. The Cruclal Role Parents' Counsel Play in Preventing Erroneous Terminations of Parental Rights

In 1981, the United States Supreme Court, in Lassiter v. Department of Social Services of Durham County, 7 held that
the Constitution does not automatically confer the assistance of court appointed counsel to indigent parents facing the
termination of their parentat rights. 75 Instead, the Court instructed trial courts to determine, on a case by case basis,
whether counsel is constitutionally mandated. 76 At the end of the opinion, the Court offered this guidance to states:

A wise public policy, however, may require that higher standards be adopted than those minimally tolerable under the
Constitution. Informed opinion has cltearly come to hold that an indigent parent Is entitled to the assistance of
appointed counsel not only in parental termination proceedings, but also in dependency and neglect proceedings as
well, 77

For the most part, states have followed this guidance. The overwhelming majority of states provide indigent parents
with the right to appointed counsel either through statute, court rule, or the state's constitution. 78 At least forty-four
states provide parents with an absolute right to counsel in TPR proceedings and at least thirty-eight states offer parents
an attorney at public expense whenever the state seeks to remove children from their care. 7° Best practices would
likely [*25] support providing parents with counsel immediately after the state files a petition alleging abuse or
neglect. *¢

Parents' attorneys play a pivotal role in these cases. Similar to criminal defense attorneys, they protect their clients
from unjust accusations, ensure that parents receive due process protections, and help to ensure that the entire judicial
process affords families a fair opportunity to take advantage of its protections and services. 8t Like attorneys in other
contexts, parents' lawyers assist courts in properly adjudicating historical facts. 82

However, uniike lawyers in other contexts, parents' counsel also help to create the record that the court relies upon in
making future decisions. 32 In situations where temporary removal occurs, advacacy by parents' counsel can expedite
the safe reunification of the family by facilitating the prompt detivery of appropriate services to the family, by
advocating for extensive visitation between the parent and the child, and by counseling parents about the ramifications
of the choices they must make, which may increase compliance with court directives. ® Parents’ lawyers aiso
participate in administrative meetings with caseworkers, where significant decisions are made about the services
offered to parents. # And in situations where the parent is unable to care for the child, the parent's lawyer can serve

mhtml:file:/A\\milwjuvefiles\users\rondinid\desktop\Get a Document - by Citation - 63 S_C... 8/16/2012



Get a Document - by Citation - 63 S8.C. L. Rev. 13 Page 5 of 24

the client by arranging for another temporary or permanent legal placement, such as a guardianship, which will
advance the parent's interests. 2 In these and other ways, attorneys for parents can dramatically affect the outcome of
a child welfare case.

Statistics corroborate the enormous impact parents' attorneys can have in a case. A study conducted by the National
Council of Juvenile and Family Court Judges found that improved parent legal representation increased reunifications by
over 50%, decreased the rate of termination of parental rights by almost 45%, [*26] and expedited the court
process significantly. 8 Simitarly, clients served by the Center for Family Representation in New York City - a
groundbreaking nonprofit law and policy organization advocating for parents 8 - reunited with their children in foster
care within just over four months, compared to the statewide average of nearly three years. #* Therefore, as these
statistics demonstrate, strong advocacy on behalf of parents furthers the best interests of children and improves
outcomes for both children and their families. ®°

The crucial role that parents’ counsel play in all stages of a child welfare case has been well-documented in state and
national standards of practice, articles, and court opinions, arnong other sources. For example, the Standards of
Practice for Attorneys Representing Parents in Abuse and Neglect Cases adopted by the American Bar Association urge
courts to "ensure fthat] appointments are made when a case first comes before the court, or before the first hearing,
and last until the case has been dismissed from the court's jurisdiction.” #1 The highly regarded Resources Guidelines
issued by the National Council of Juvenile and Family Court Judges emphasizes that "because of the critical strategic
importance of the preliminary protective hearing, it Is essential that parents have meaningfut legal representation at the
hearing." 2 And the Pew Commission on Children in Foster Care concludes that "to safeguard children's best

interests ... children and their parents must have a direct voice in court, effective representation, and the timely input
of those who care about them," #3

[*27] Courts have made similar observations. For example, in Watson v. Division of Family Services, * the Delaware
Supreme Court acknowledged that "if an attorney is only appointed to represent an indigent parent after the petition to
terminate has been filed then the cutcome is almost inevitable,” 25 Similarly, in R.V. v. Commonwealth Department for
Health and Family, 6 the Kentucky Court of Appeals observed that the "termination preceeding was incurably tainted
by the failure of the district court to provide counsel for the parents at all critical stages of the underlying dependency
proceeding.” 2 And in the case of In re Hudson, %8 in which the Michigan Supreme Court reversed a TPR decision
because, among cother things, the trial court failed to appoint counsel for the mother in a timely manner, ? Justice
Maura Corrigan's concurring opinion articulated the ways in which the earlier appointment of counsel coutd have
affected the case. Justice Corrigan wrote:

Counsel for respondent could have challenged the evidence presented by the DHS and could have called and cross-
examined the individuals who prepared the many reports DHS witnesses referenced in their testimony at these
hearings. Instead, once these proceedings were set in motion by respondent's invalid plea, the DHS was alfowed to
present unchallenged hearsay evidence, including the resuits of respondent's drug screenings, psychologists' reports
pertaining to respondent and the children, and statements of respondent's therapist, through the testimony of DHS
workers. Other witnesses dld not appear at the hearings. No one was subjected to cross-examination. The DHS built a
record of respondent’s failed drug tests and struggles to maintain employment and appropriate housing over the course
of more than two years, while respondent never challenged the veracity of that evidence or offered any evidence of her
own. By the time counsel was appointed to represent respondent two weeks before the termination trial, the DHS had
bullt an extensive record against respondent, and there was little counsel could do to remedy the harm. 1°¢

[*28] 1t is evident that best practices in child welfare cases mandate the early appointment of counsel and that, for
the most part, states have responded by guaranteeing this right to indigent parents. But, as the next section details,
this Is not only a key procedural right often viclated by trial courts, but appellate courts have consistently excused the
violations - thereby encouraging them to occur - by reviewing the error using a harmless error analysls, a neatly
insurmountable burden for aggrieved parents to meet.

IV. A Hollow Right

One studying state statutes and court rules guaranteeing parents the right to counse! in child welfare cases may
optimistically conclude that the right is being adequately implemented. Yet, as is often the case, reality tells a far
different story. Despite strong pronouncermnents about the importance of a parent's right to counsel by state
policymakers, jurists, and commentators, 1 successful implementation of the procedural right has escaped our reach,
Nationally, attornays representing parents are woefully underpaid and overworked. 192 Systemic inadequacies
exemplified by low compensation, high caseloads and poor training have drawn the ire of state and natlonal groups and
have been the subject of litigation. 122 Most recently, the American Bar Assoclation convened a national group to focus
on improving the representation of parents in child [*29] welfare cases. 1% Policymakers, judges, and other
interested parties have decried the status quo and have pushed for systemic reforms to address these inadequacies. 105
The deficiency of parents' counsel is certainly a major issue that needs to be addressed. 1%

Another serfous problem Is that frequently, attorneys for parents are simply not present at hearings in which parents
are legally entitled to counsel. This is not an isclated phenomenon. Repeatedly, appellate courts have found that trial
courts committed legal error by proceeding forward in earlier child protective hearings and termination of parental
rights proceedings without affording parents the assistance of counsel. 197
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Several factors may explain why this is occurring. Because no absolute federal constitutional or statutory right 198 to
counsel exists, the funding decision for parent representation is left entirely to the states. Many states, despite having
enacted strong statutes requiring counsel for parents at all stages of the case, pass along the costs for compensating
parents' attorneys onto counties. 19 County [*30] governments have struggled to comply with these unfunded
mandates, 11° Historically, both state and county governments have not allocated enough funds to ensure that parents
receive zealous representation, 11

Problems associated with the underfunding of the system have manifested themselves in a myriad ways, Some courts
have explicitly refused to appoint counsel for parents because of a shortage of money. For example, a trial court in
Arkansas explained to a parent that "funding for appointed counsel had been reduced"” and told the parent to wait until
the next hearing to see whether counsel could be appointed for her. 12 Others have simply ignored valid requests made
by parents, 112 have denied requests based on parents' failure to comply with technical requirements, like filling out the
right form, 1% or have failed to advise parents that the statutory right even exists. *** Presumably, one reason why trial
courts may take these procedural shortcuts is to save money.

Even when trial courts are willing to expend the funds to compensate parents' counsel, they may be unable to locate
anyone willing to take the case for [*31] low rates of compensation. ¢ For example, the New York Times observed
that "up to 50 parents [were} sent home each week because no lawyer [was] available" in New York City, and that the
number of attorneys willing to take these cases was cut in half in a ten year period. 117 More recently, in Minnesota,
budget cuts to the public defender's office forced the statewide office to stop representing parents in child welfare
proceedings, leaving many parents without legal representation. 11® Given the low payment rate, it is unsurprising that
few attorneys would choose to do this work.

Locating an attorney willing to take a court appointment is not a guarantee that the attorney will show up at court
hearings. Due to the low compensation rates, parents' attorneys often maintain high caseloads and frequently schedule
multiple hearings at the same time. 1% When faced with scheduling conflicts, attorneys may try to arrange for
substitute counsel to appear on their behalf 12° and if they cannot find one, they may choose not to attend the hearing.
122 Appelfate case law shows many examples of parents who are unrepresented at hearings because thelr lawyers
simply failed to appear. 22 And due to the demands to proceed expeditiously in child welfare cases, driven by federal
and state requirements 122 and the scheduling demands of muitiple parties, courts [*32] often feel pressured to go
forward with the case without the presence of the parent's counsel rather than adjourn the hearing to a later date, %24

Court-appointed counsel may also be missing from the hearings because courts inappropriately discharge them, This
often occurs when a parent fails to attend a court hearing or refuses to comply with a case service plan, which some
trial courts have interpreted to evince a disinterest in the case. 125 Again, funding considerations may come into play
when these situations arise, as trial courts may feel constrained to save county and state funds whenever possible. A
court may believe that a parent who does not appear at a hearing does not deserve a taxpayer-supported lawyer, even
though the statute may reqguire otherwise.

These explanations provide a glimpse into some of the reasons why parents' counsel may be absent during critical
stages of a child welfare case. Unfortunately, appellate courts, for the most part, have responded by condoning these
legal errors, 128 Reviewing courts have repeatediy excused trial courts of mistakes involving the early appointment of
counsel so long as counsel Is subsequently appointed to represent the parent at the final TPR hearing. 137 As [¥33]
noted at the outset of this Article, in situations where a parent is erroneousty deprived of counsel at the final TPR
hearing, appellate courts have been steadfast in automatically reversing the TPR decision regardiess of the merits of
the case. #28 The parent's culpabliity is irrelevant because the erroneous deprivation of counsel at any part of that finat
hearing undermines the integrity of the entire process. Thus, appellate courts are deprived of any rellable way of
assessing the harm caused by the denial of counsel. 12? Cases involving parents with lengthy periods of incarceration, .
serious substance abuse issues, and extensive mental health issues have all been overturned because of the trial
court's faiture to appoint counsel at the TPR hearing. 3¢ Factors stich as a parent's failure to attend court hearings,
refusal to rematin in touch with his court-appointed counsel, or repeated requests to fire his attorney have been deemed
to be irrelevant to the court's decision to reverse a TPR determination. 13* The [*34] reasoning of these decisions is
clear - because the precise effect of the harm cannot be gleaned, automatic reversat is the only appropriate remedy for
such a serious violation, 32

Yet, a very different approach is taken when the erroneous deprivation of counsel occurs at an earlier stage of the case
as long as counsel is provided to the parent at that final TPR hearing. In these situations, many appellate courts have
forced litigants to demonstrate that the specific harm caused the earlier denial of counsel, which is a very difficult
burden to sustain. 132 The parent must show "what arguments he would have advanced, what evidence he would have
preoduced in his favor, or how he would have been successful had he been represented by counsel.”" 134

This type of harmless error analysis requires appellate courts to delve deeply into the merits of the TPR case. In these
cases, appeltate courts wrestle with a variety of questions. How strong was the state's case against the parent? How
would the earlier appointment of counsel have changed the course of the case? Was the parent deprived of a defense to
the TPR? Would the earlier appointment of counsel have made a determinative difference in the case? To succeed on
appeal, the parent must prove that the result of the case would have been different had the court appointed the
attorney at the correct stage of the case. 225 Few parents have been able to meet this insurmountable burden. 3%

[*35] Given the interconnected nature of child welfare proceedings - in which what occurs in prior proceedings lays

the foundation for future decisions 137 - this two-tiered approach of appellate review makes little sense. The inconsistent
standards display a fundamental misunderstanding of the role that attorneys play at earlier hearings to create the
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evidence that is subsequently at issue during a TPR hearing and the defense available to parents. 138
V. The Appropriate Remedy for a Systemic Problem

The fundamental flaw in applying a harmless error analysis when evaluating erroneous deprivations of counset in child
welfare cases is that litigants will never be able to show the precise harm caused by the trial court’s error. This is so
because the failure to appoint counsel when legally required contaminates the entire record in a way that precludes
meaningful appellate review. No reliable method of ascertaining harm exists.

The United States Supreme Court has recognized tie inappropriateness of employing a harmiess error analysis when
confronted with a denial of the rigitt to counsel in criminal cases. 13% The Court has regarded the error as a structural
one because "a pervasive denial of counsel casts such doubt con the fairness of the triat process, that it can never be
considered harmless error.” 14° The deprivation "affects the framework within which the trial proceeds," 1 and in the
absence of basic due process protections, such as the right to counsel, a "trial cannot reliably serve its function as a
vehicle for determination of guilt or innocence” and the result cannot be viewed "as fundamentally fair." 142

The rationale supporting an automatic reversal rule for the denial of counset is even stronger in the context of child
welfare proceedings where attorneys play [*36] a critical role in not only challenging the state's evidence at the TPR
hearing, but also in helping to create and shape that evidence during the many hearings that occur prior to that final
hearing. During the earlier hearings, attorneys challenge the state's evidence, introduce documents and testimony
supporting thelr case, and argue to the court about interim orders that should be issued. 4* At each of these hearings,
courts make important decisions about parenting time, placement, services, and ultimately, the permanency goal in the
case, 144 By the time of the final TPR hearing, the record in the case is already shaped by what occurred at the
preceding review hearings. 14% In many ways, the final TPR hearing is akin to the concluding paragraph of a lengthy
article in whicih the main arguments are summarized. To conciude that this "final paragraph” is the most important part
of the child welfare case would be to misunderstand the nature of the proceedings, 148

Within this construct, where attorneys pfay an important role in creating the record that the court then refies upon to
base its TPR decision, simply providing an attorney for a parent at the final TPR hearing is not an adequate remedy for
the maonths, if not years, during which the record in the case was being created by the other parties. 147 The late
arriving parent's attorney has no opportunity to shape the case or undo past mistakes - the attorney's role is limited to
chaillenging what has already been done. *4* The attorney also has no chance to engage in important advocacy ocutside
of court, where negotiations regarding key issues typically occur. %% These omissions render the record at the time of
the TPR hearing materially incomplete,

The incompleteness in the record created by the trial court's failure to appoint counsel at the right time makes it
impossible for an appellate court to gauge the precise harm to the litigant caused by the mistake. To place the burden
on parents to go back in time and re-create, with certainty, what the case [*37] would have looked like had they
been represented by counsel earlier Is precisely the type of "speculative Inquiry” that Justice Scalia cautioned against.
150 There Is no way for a parent to demonstrate what would have happened had the earlier appeointment been made. ***
The revealing lens provided to Jimmy Stewart in "It's a Wonderful Life" 1%2 has no real world companion.

Take, for exampte, the case described at the outset of this Article, Meza-Cabrera v. Arkansas Department of Human
Services, 153 In that case, an incarcerated parent was deprived of the right to a court-appointed attorney for years prior
to the final TPR hearing, but was subsequently provided a lawyer at the final stages of the case. 154 At the final hearing,
the case against Mr. Meza-Cabrera was overwhelming. %5 He was serving a very lengthy prison sentence for the sexual
assault of a chiid, and his children had been residing in foster care for over three years. 55 There was very little his
court-appointed attorney could have done to prevent the termination of his parental rights, Not surprisingly, with the
record hefore it, the Arkansas C