[NAME OF SCHOOL DISTRICT]
In the Matter of the Expulsion of:   

[Student’s name] 




NOTICE OF PRE-HEARING MOTION AND MOTION TO DISMISS
TO: 
[school district name and address]


[hearing examiner name and address]

NOTICE 

PLEASE TAKE NOTICE that [attorney’s name], of the Student Expulsion Prevention Project, will bring the following Motion before a duly-appointed hearing examiner on or before the expulsion hearing scheduled in the above-captioned matter. 
Dated this ____ day of [month], 20[xx]. 

________________________________



[attorney name]
State Bar No. [attorney’s bar number]






Student Expulsion Prevention Project








Attorney for [student’s name]

PRE-HEARING MOTION


[Student’s name], by his attorney, [attorney’s name], of the Student Expulsion Prevention Project, respectfully moves the duly-appointed hearing examiner to dismiss the recommendation for expulsion and these proceedings against him. Grounds for this motion are that [name of school district] failed to provide [name of student] with sufficient notice, in violation of [student’s name]’s due process rights and in denial of those procedural safeguards to which [student’s name] is entitled, as set forth in Wis. Stat. § 120.13(1)(c), as protected by the Fifth and Fourteenth Amendments to the United States Constitution and article I, sections 1, 2, 9, and 11 of the Wisconsin Constitution.


Further grounds for this motion follow in the attached brief. 

Dated this ____ day of [month], 20[xx]. 

________________________________



[attorney name]
State Bar No. [attorney’s bar number]






Student Expulsion Prevention Project








Attorney for [student’s name]
[NAME OF SCHOOL DISTRICT]
In the Matter of the Expulsion of:   

[Student’s name] 




BRIEF IN SUPPORT OF PRE-HEARING MOTION TO DISMISS
INTRODUCTION

[Restate that the student is asking for dismissal of the proceedings for lack of proper notice.]
STATEMENT OF FACTS

[Provide all essential facts, with exhibits/supporting evidence if available, that the student did not receive any notice and/or that the student did not receive proper notice; i.e., notice of the particulars of the allegations.]
ARGUMENT

A student is entitled to receive notice of any expulsion proceeding against him/her. Such notice must include “the particulars” and the statutory grounds for expulsion of the offense that a district alleges the student committed. Wis. Stat. § 120.13(1)(c)4.a. The Department of Public Instruction (“DPI”) has ruled many times that students facing expulsion are entitled to proper notice with sufficient information so as to allow students the opportunity to meaningfully respond to such allegations. See, e.g., Ryan C.K. by the Pewaukee School Dist. Bd. of Education, (439) July 24, 2001; see also, e.g., Bradley B. by the Spooner School Dist., (107) Feb. 15, 1983. Generalized statements of behavior are insufficient to show the “particulars” of the alleged misconduct. Eric Paul H. by Mishocot School Dist. Bd. of Education, (459) March 11, 2002. Improper notice of particulars renders an expulsion void. John K. by the Wisconsin Rapids School Dist., (178) May 17, 1991. 

TDPI has also held that a student need not be granted any “explanation” of evidence against the student. Timothy W. by the Greenfield School. Dist., (315) March 21, 1997. Further, DPI has ruled that students are not entitled to copies of evidence against them before the hearings. N.K. by the Marshall School District, (620). Thus, under the statutes and DPI rulings, a notice must provide the particulars of an offense, not mere generalities, but those particulars need not be supported by any sort of pre-hearing discovery. However, such conclusion is inconsistent with due process rights guaranteed by the Fifth and Fourteenth Amendments of the United States Constitution. As described above, a student facing an expulsion is entitled to due process rights. See generally, e.g., Goss v. Lopez 419 U.S. 565. Due process requires that a person facing a deprivation of an interest should be heard and able to mount a defense. See generally, e.g., id.; see generally also, e.g., Ryan C.K. by the Pewaukee School Dist. Bd. of Education, (439) July 24, 2001. “[P]retrial discovery concerns the ultimate ability of a defendant to present relevant evidence and witnesses in defense[.]” Milenkowic v. State, 86 Wis. 2d 272, 286, 272 N.W.2d 320 (Ct. App. 1978). Therefore, in order to present a proper defense, a student facing expulsion is entitled to pretrial discovery. 

In this case, the District failed to provide proper notice, and failed to proper pretrial discovery. . . . 

CONCLUSION


WHEREFORE, [student’s name] requests that the duly-appointed hearing examiner dismiss these proceedings because [name of school district] failed to provide proper notice as required by Wis. Stat. § 120.13(1)(c)4.a., and [name of school district] failed to provide proper pretrial discovery, as required by general due process principles and explained in Goss v. Lopez 419 U.S. 565. 

Dated this ____ day of [month], 20[xx]. 

________________________________



[attorney name]
State Bar No. [attorney’s bar number]






Student Expulsion Prevention Project








Attorney for [student’s name]
1

