STATE OF WISCONSIN                  CIRCUIT COURT               ​​​​​​​​​​​__________ COUNTY

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

CAPTION

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

MOTION TO DISMISS PETITION

FOR TERMINATION OF PARENTAL RIGHTS

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

XXXXX, by his attorney, XXXXX, hereby moves the court to dismiss the Petition for Termination of Parental Rights in the above entitled matter. As grounds for this motion he asserts that the petition is insufficient because it fails to include a “statement of the facts and circumstances which the petitioner alleges” that is sufficient to support a finding of probable cause that there are grounds for termination of parental rights, contrary to sec. 48.42(1)(c)2 Wis. Stats.  Petitions in juvenile court proceedings are governed by the same principles which determine the sufficiency of criminal complaints.  These principles require that

“the pleading recite the essential facts constituting the basis for the action .. An encyclopedic listing of all the evidentiary facts is not required.  Rather, the petition should recite what is alleged, who is charged, when and where is the activity alleged to have taken place, why is the action brought, and who makes the allegations.”  Please see In the Interest of L.A.T., 167 Wis.2d 276, 283, 481 N.W. 2d 493 (Ct. App. 1992).
In the Petition in this case, the statement of facts and circumstances which support the grounds for termination is very brief.  It parrots the statute, i.e. sec. 48.415(6), and mostly states conclusions rather than facts.  The only fact asserted is that XXXXX “has had no contact with the minor child.”  The petition fails to state whether XXXXX  has made any attempts to have contact with the minor child.  The petition fails to state whether XXXXX made any attempts to contact XXXXX.

The petition fails to mention several facts.  First, that XXXXX telephoned XXXXX and left messages asking for a return call many times during her pregnancy.  These calls and messages were rarely returned.  Second, that XXXXX had a law enforcement officer write XXXXX a letter telling him that she wanted no contact with him. Third, that XXXXX was charged with harassment when he telephoned her after receiving this letter.  (Please see Outagamie County case number XXXXX.)  Fourth, that soon after the birth of the child, XXXXX contacted the child support agency and initiated a paternity action in order to determine  whether he is the biological father of this child and, if so, to exercise his legal rights to provide care and support.  XXXXX and XXXXX have both submitted biological samples for testing, but XXXXX has not yet learned the results of this testing.
Consequently, the petition fails to state sufficient facts to support a finding of probable cause that grounds exist to terminate parental rights.  In addition, the petition omits several facts that would tend to show that the grounds asserted cannot be proven.  Therefore, for the reasons stated above, XXXXX moves the court for dismissal of the Petition for Termination of Parental Rights in the above-entitled matter.



Dated this 23rd day of August, 2012.



_____________________



XXXXX


Attorney for XXXXX


Wis. Bar #
