STATE OF WISCONSIN

CIRCUIT COURT

BRANCH I
OCONTO COUNTY

In the Interest of:

XXXXX (d.o.b. )
A Person Under Eighteen Years of Age.
Case No.:  

RESPONDENT’S BRIEF REGARDING DEFAULT
Procedural Background
The Court scheduled a final pretrial conference in this matter, which was held on December 19, 2011. XXXXX was not present at that hearing and had not had contact with the undersigned since her release from custody in Milwaukee County several weeks previously. The Court scheduled a Default Hearing on January 5, 2012.
ISSUES

I. The court cannot enter a default judgment in a civil matter when the party appears by his or her attorney.

Default judgments cannot be entered when a party to an action appears by counsel. Sherman v. Heiser, 85 Wis.2d 246, 270 N.W.2d 397 (1978). While a litigant can be sanctioned by the court and have judgment entered against him or her as a sanction, it is still a course of action not favored, and can be implemented only when there has been a failure to abide by a court order, and that such failure was in bad faith or egregious.

Courts have frequently noted that default judgment is the ultimate sanction. Split Rock Hardwoods, Inc., v. Lumber Liquidators, Inc., 2002 WI 66, p. 64; 253 Wis. 2d 238; 646 N.W.2d 19, 36. The law prefers, whenever reasonably possible, to afford litigants a day in court and a trial on the issues. As a corollary to this preference, default judgments are regarded with particular disfavor. Shirk v. Bowling, Inc., 2001 WI 36, P9, 242 Wis. 2d 153, 624 N.W.2d 375 (citing Dugenske v. Dugenske, 80 Wis. 2d 64, 68, 257 N.W.2d 865 (1977)). Consequently, default judgments are bound to attract close scrutiny in appellate review.

II. The court may grant relief, including judgment or a dismissal of the action as a sanction for failure to comply with a court order, but may do so only when there is a finding that the underlying contemptuous conduct was either in bad faith or egregious.

Because default judgments, particularly when utilized as a sanction against a party that has already joined the issue, or appeared, are viewed with such disfavor, their use as a sanction must be employed only when the underlying party’s failure was egregious or in bad faith. Johnson v. Allis Chambers Corp., 162 Wis. 2d 261, 275-76, 470 N.W.2d 859, 864 (1991). 
The failure to appear at court, in and of itself, is not sufficient to warrant the sanction of default judgment. The courts have previously concluded that "the extreme sanction of dismissal or default judgment may not be imposed for mere nonappearance, in the absence of a showing of bad faith or egregious conduct." Schneider v. Ruch, 146 Wis. 2d 701, 706, 431 N.W.2d 756, 758 (Ct. App. 1988). 

III. Even when entering a default judgment as a sanction in a TPR case, the court must still make a factual finding that each of the elements alleged in the petition have been proven.

Recently, the Wisconsin Supreme Court addressed the procedure regarding the entry of judgment as a sanction for failure to appear at trial. See In Re the Termination of Jayton S., 2001 WI 110, 246 Wis. 2d 1, 629 N.W.2d 768. In that case, and in the majority of TPR cases where a judgment terminating parental rights was entered as a sanction, the parent failed to appear at the final trial. On February 28, 2000 a jury trial was scheduled, at which the mother failed to appear. However, her counsel was present. The court reached the mother by phone, and hesitated to proceed with the trial with her appearing by phone, since the underlying ground was abandonment. The court reasoned, and rightly so, that her physical absence would be too prejudicial before the jury, and could not be cured by a mere instruction. The matter was rescheduled to April 3, 2000 and the mother ordered to appear. At the hearing the mother did not appear, and her rights were terminated as a sanction for her failure to appear.

On review the appeal court held that the trial court had erred by terminating the parental rights of the mother without taking evidence and finding, by clear and convincing evidence, that there were grounds for termination. However, at the dispositional hearing held on April 11, 2000, the court did take evidence, including telephone testimony by the mother, and re-affirmed the finding based upon the evidence received. On review, it was held that the trial court’s error at the fact-finding hearing was harmless in this instance and had been cured at the dispositional hearing.

While it is permissible, and within the court’s discretion, to terminate parental rights as a sanction for failure to appear, it is not a course of action highly favored. Although well within the realm of the court’s discretion, such decisions have been overturned when the underlying conduct did not rise to the level of egregious or bad faith sufficient to warrant such a response by the trial court.

Argument

In the case currently before the court, the undersigned asserts that the actions of XXXXX do not rise to the level of bad faith or egregious conduct sufficient to warrant the sanction of judgment against the mother, and request that the court permit the mother to continue with the 12 person jury trial scheduled on January 12, 2012.
To the knowledge of the undersigned, XXXXX has never been ordered by this Court that her appearance was required and she has not received personal service of any hearings outside of the final pretrial conference and jury trial in this matter.
According to information provided to the undersigned by the Department of Human Services, XXXXX has been living in various homeless shelters since her release from Milwaukee County Jail on October 17, 2011. It is believed by the undersigned that XXXXX does not have the financial means to appear for court in Oconto County.

As the Court well knows, the termination of parental rights affects some of parents' most fundamental human rights. T.M.F. v. Children's Serv. Soc'y, 112 Wis. 2d 180, 184, 332 N.W.2d 293 (1983). At stake for a parent is his or her "interest in the companionship, care, custody, and management of his or her child." Id. Further, the permanency of termination orders "works a unique kind of deprivation. In contrast to matters modifiable at the parties' will or based on changed circumstances, termination adjudications involve the awesome authority of the State to destroy permanently all legal recognition of the parental relationship." M.L.B. v. S.L.J., 519 U.S. 102, 127-28, 117 S. Ct. 555, 136 L. Ed. 2d 473 (1996). For these reasons, "parental termination decrees are among the most severe forms of state action." Id.
Given the likely circumstances regarding XXXXX’s absence, it seems compelling that XXXXX be given an opportunity to fight for her son.

Dated:  July 26, 2016
_____________________
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