STATE OF WISCONSIN  CIRCUIT COURT     OUTAGAMIE COUNTY

In the Interest of:









Case No.
A Person Under Eighteen Years of Age.







MOTION FOR DISMISSAL OF THE PETITION ON BEHALF OF THE RESPONDENT

 _______________________________________________________________________

TO:

The Respondent, XXXXX, by his attorney, XXXXX, and upon all of the files, records and proceedings heretofore had herein, moves the Court to deny the Petitioner’s Motion for Summary Judgment, and in turn, dismiss the petition on the grounds that 48.415(4) is unconstitutional on its face and as applied to the father in this case . The Respondent asserts as follows: 

1. The Respondent in this matter is XXXX. 

2. The Respondent is represented by Attorney XXXXX. 

3. A petition was filed on XXXXX on Case No. XXXX as stated in the Petitioner’s Motion for Summary Judgment. 

4. The grounds for termination of the Respondent’s parental rights are: 

Continuing denial of physical placement, pursuant to Wis. Stat. § 48.415 (4). 

5. Termination of Parental Rights warnings were not provide to the Respondent by the family court neither in writing or orally.

ARGUMENT:

Wis. Stat. § 48.415 (4) on its face and as applied to the father in this case violates due process and equal protection.

1) Wis. Stat. § 48.415 (4) violates due process and equal protection because it unfairly fails to require proper notice of potential termination of parental rights to the Respondent at the time the visitation is suspended under a family court order, while simultaneously requiring such notice when visitation is suspended under a juvenile court order. 

2) 
There is no compelling reason to make this distinction, and to hold that such notice is not required in all situations is fundamentally unfair to the father in this case.

3) 
Notice of the possibility of Termination of Parental Rights is an essential requirement of fair procedure and due process. The Respondent is entitled to due process because the right to parent is a fundamental liberty interest. 
The Petitioner correctly argues that under Wis. Stat. § 802.08(2), summary judgment shall be rendered if the pleadings, dispositions, answers to interrogatories and admissions on file,  together with the affidavits, if any, show that there is no genuine issue as to any material fact and  that “the moving parties are entitled to a judgment as a matter of law”. However, the Court must proceed with caution. It has been established in Wisconsin that summary judgment is available in certain termination of parental rights cases. Summary judgment procedure imposes that the moving party demonstrate both the absence of any genuine factual disputes and entitlement to judgment as a matter of law under the legal standards applicable to the claim. See Wis. Stats. §§ 802.08(2) and (3). 

  
First, the Respondent argues that there is no material issue of fact as to the proposition that TPR warnings were not provided to the Respondent in this case. (Transcript from September 8, 2009 hearing in Calumet County, attached).
Second, the Respondent argues that failure to provide TPR warnings deprives him of notice and therefore of due process and equal protection. Wis. Stat. § 48.415(4) requires warnings to be provided when the court order is a juvenile court order. Wis. Stat. § 48.415 (4) does not require these warnings when the court order suspending placement or visitation is made as part of a family court proceeding. See In re Termination of Parental Rights to Jillian K. L., 2005 WI App 83, 281 Wis. 2d 261, 697 N.W.2d 476. 

The Respondent argues the Court in Jillian K. wrongly interpreted the statutes. Wis. Stat. § 767.41(4) (cm) “If a court denies periods of physical placement under this section, the court shall give the parent that was denied periods of physical placement the warning provided under s. 48.356.” Wis. Stat. 48.356 is the TPR warnings statute. Therefore, the warnings are required to be given. To hold that the “shall” doesn’t actually mean “shall” renders the warnings requirement essentially null and void.

However, even if the Court did interpret the statutes correctly in Jillian K.  when making the ruling that the statute’s plain reading did not require the notice in family court proceedings, the Court specifically left open the argument that such an application could be unconstitutional. “To the extent that Sebastian is arguing that the legislature would not enact statutes that treated similar situations differently, we repeat that the legislature unambiguously did just that in Wis. Stat. § 48.415(4). The remedy here, if any is needed, is legislative, not judicial. LaCrosse Hospital v. LaCrosse, 133 Wis.2d 335, 338, 395 N.W.2d 612 (Ct.App.1986). If Sebastian is questioning the constitutionality of § 48.415(4), we conclude that he has not adequately developed the issue and we need not address it.” In re Termination of Parental Rights to Jillian K. L., 2005 WI App 83, 281 Wis. 2d 261, 269, 697 N.W.2d 476, 479-80. 

Respondent argues there is no good reason to differentiate the duty of the courts to warn parents when visitation is suspended as a result of a CHIPS action or as a result of a family court order. The statutory classification is irrationally discriminatory toward parents in family court. Wis. Stat. § 48.356 requires the Court to give TPR warnings to parents as follows:

(1) 
Whenever the court orders a child to be placed outside his or her home, orders an expectant mother of an unborn child to be placed outside of her home, or denies a parent visitation because the child or unborn child has been adjudged to be in need of protection or services under s.48.345, 48.347, 48.357, 48.363, or 48.365 and whenever the court reviews a permanency plan under s. 48.38(5m), the court shall orally inform the parent or parents who appear in court or the expectant mother who appears in court of any grounds for termination of parental rights under s. 48.415 which may be applicable and of the conditions necessary for the child or expectant mother to be returned to the home or for the parent to be granted visitation.

(2) 
In addition to the notice required under sub. (1), any written order which places a child or an expectant mother outside the home or denies visitation under sub. (1) shall notify the parent or parents or expectant mother of the information specified under sub. (1).

Further, the Court has held that  ”Circuit court's duty to warn and inform parent that parental rights may be terminated in future is part of a panoply of procedures established by legislature to assure that parental rights will not be terminated precipitously or capriciously when the state exercises its awesome power to terminate parental rights; such notice is necessary to give parent opportunity to conform his or her conduct to avoid termination of parental rights.” In re Termination of Parental Rights of Brittany Ann H. (2000) 607 N.W.2d 607, 233 Wis.2d 344. The Respondent argues that there should be no difference between the State exercising this awesome power and any other Petitioner, such as in this case. If there is no difference, the duty to warn is just as important. 

“Because of the significant constitutional rights at stake for the parent, the legislature requires parents who have been denied physical placement by a court order in an action affecting the family to be advised of potential grounds for termination of parental rights so that they are given every possible opportunity to remedy the situation and of the conditions which they must meet to regain placement of the child.” In re Paternity of Shalynda S.J. (App. 2000) 619 N.W.2d 151, 239 Wis.2d 194. Such warnings should apply no matter the Petitioner, and no matter the type of court order. Such warnings should apply no matter the type of hearing in which the visitation is decided. The Respondent argues there is no reason to treat private Petitioners in TPR matters any differently than the State on this issue, or to treat the jurisdiction of the juvenile court differently than the jurisdiction of the family court.

Further, the Respondent argues this Court should look to In re Keirrah O., 2010 WI App 19, 323 Wis. 2d 279, 779 N.W.2d 725. In that case, the father appealed an order terminating his parental rights to his daughter Keirrah under Wis. Stat. § 48.415(4). He contended that the sole ground for terminating his rights under the statute was that he was incarcerated, and therefore, under applicable Wisconsin case law, his substantive due process rights were violated, as a result of the holding in Kenosha County DHS v. Jodie W., 2006 WI 90. In re Keirrah O., 2010 WI App 19, 323 Wis. 2d 279, 779 N.W.2d 725. The court agreed and concluded that § 48.415(4), as applied to Jerome, was not narrowly tailored to achieve the State's compelling interest in protecting children from unfit parents.  In re Keirrah O., 2010 WI App 19, 323 Wis. 2d 279, 779 N.W.2d 725. The Court explained the law as follows:

The right to substantive due process is grounded in the Fourteenth Amendment of the United States Constitution and in article 1, sections 1 and 8 of the Wisconsin Constitution. Id., ¶ 39. “The right to substantive due process addresses the content of what government may do to people under the guise of the law. It protects against governmental action that either shocks the conscience or interferes with rights implicit in the concept of ordered liberty.” Dane County DHS v. Ponn P., 2005 WI 32, ¶ 19, 279 Wis.2d 169, 694 N.W.2d 344 (citations omitted). Any statute that burdens a fundamental liberty interest, such as a parent's right to the care and custody of his or her child, is subject to strict scrutiny review. Jodie W., 293 Wis.2d 530, ¶ 21, 716 N.W.2d 845. Such a review asks whether the statute is “narrowly tailored to advance a compelling interest that justifies interference with fundamental liberty interests.” Id., ¶ 39. Here, we must determine whether the State's action to terminate Jerome's parental rights under Wis. Stat. § 48.415(4), as applied to him, is narrowly tailored to meet the State's compelling interest of protecting Keirrah from an unfit parent. Id., ¶ 41.

In re Keirrah O., 2010 WI App 19, 323 Wis. 2d 279, 779 N.W.2d 725. 

The same analysis applies in this case. And while the issue in Keirrah O. revolved around due process rights afforded to incarcerated parents, the premise that statutes must survive strict scrutiny is the same in this case. 


The Wisconsin Court of Appeals has held that lack of TPR warnings violates due process. “…when the State warns a parent that his or her rights to a child may be lost because of the parent's future conduct, if the State substantially changes the type of conduct that may lead to the loss of rights without notice to the parent, the State applies a fundamentally unfair procedure.” In Interest of Jason P.S., 195 Wis. 2d 855, 863, 537 N.W.2d 47, 50 (Ct. App. 1995). In Jason P.S., warnings were provided to the parent, but then TPR proceedings were initiated under other grounds than those the parent was warned of. The Court ruled this was a violation of due process. In our case, the situation is even more egregious as no warnings of any kind were ever given to the Respondent. There can be no compelling reason to require warnings in some cases, and not in others, depending on the type of court issuing the order. The reason for the warnings remains the same—to provide parents with fundamentally fair procedures when dealing in actions that affect the fundamental liberty interest of a parent's right to the care and custody of his or her child. 

Wis. Stat. § 48.415(4), on it’s face and as applied to the Respondent, is not narrowly-tailored to meet the State’s compelling interest in protecting children from unfit parents, and cannot be applied in a constitutional manner to the Respondent, because it unfairly distinguishes between court-orders granted in juvenile court proceedings and those granted in family court proceedings.
For these reasons, Wis. Stat. § 48.415(4) on its face and as applied in this case TA \s "48.415(5)(a)"  violates due process of law and equal protection by failing to require proper notice to the parties that the extreme result of termination of parental rights can occur, and by irrationally discriminating against parents in family court proceedings. As a matter of law, applying the legal standards, the Respondent is entitled to a judgment in his favor. 
 THEREFORE, the Respondent’s Motion to Dismiss should be granted by the Court. 

Dated at Appleton, Wisconsin, this 5th day of March, 2014.

_____________________________


Attorney for XXXX
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STATE OF WISCONSIN  CIRCUIT COURT     OUTAGAMIE COUNTY

In the Interest of:









Case No. 
A Person Under Eighteen Years of Age.







MOTION FOR DISMISSAL OF THE PETITION ON BEHALF OF THE RESPONDENT- RESPONDENT’S REPLY TO PETITIONER’S RESPONSE
 _______________________________________________________________________
TO:

The Respondent, XXXX, by his attorney, Amanda M. Skorr, and upon all of the files, records and proceedings heretofore had herein, moves the Court to deny the Petitioner’s Motion for Summary Judgment, and in turn, dismiss the petition on the grounds that 48.415(4) is unconstitutional on its face and as applied to the father in this case . The Respondent asserts as follows: 

1. The Respondent in this matter is XXX. 

2. The Respondent is represented by Attorney XXXX. 

3. A petition was filed on XXXX on Case No. XXXX as stated in the Petitioner’s Motion for Summary Judgment. 

4. 
The grounds for termination of the Respondent’s parental rights are: 

Continuing denial of physical placement, pursuant to Wis. Stat. § 48.415 (4). 

5. Termination of Parental Rights warnings were not provide to the Respondent by the family court neither in writing or orally at the hearing in which his visitation was suspended.
6. The Petitioner’s argument that the vague statement given by the Court at hearing in 2008 (almost a year before the 2009 hearing in which his visitation rights were suspended) did not amount to TPR warnings, as would be required under Wis. Stat. 48.356.

  
First, the Respondent argues that there is no material issue of fact as to the proposition that TPR warnings were not provided to the Respondent in this case. (Transcript from September 8, 2009 hearing in Calumet County, attached). Wis. Stat. § 48.356 requires the Court to give TPR warnings to parents as follows:

(1) 
Whenever the court orders a child to be placed outside his or her home, orders an expectant mother of an unborn child to be placed outside of her home, or denies a parent visitation because the child or unborn child has been adjudged to be in need of protection or services under s.48.345, 48.347, 48.357, 48.363, or 48.365 and whenever the court reviews a permanency plan under s. 48.38(5m), the court shall orally inform the parent or parents who appear in court or the expectant mother who appears in court of any grounds for termination of parental rights under s. 48.415 which may be applicable and of the conditions necessary for the child or expectant mother to be returned to the home or for the parent to be granted visitation.

(2) 
In addition to the notice required under sub. (1), any written order which places a child or an expectant mother outside the home or denies visitation under sub. (1) shall notify the parent or parents or expectant mother of the information specified under sub. (1).
The Petitioner’s argument that the statement “Terminating contact between respondent and his minor son could eventually result in termination of the respondent’s parent rights,” constituted the proper TPR warnings is incorrect. First, the statement did not occur at a hearing where his visitation rights were actually suspended. Second, the statement says nothing about which specific TPR grounds could be used to terminate the Respondent’s rights. Third, the statement does not give the proper time-frame in which the TPR proceedings could be started. Fourth, nothing was said at that hearing about what the Respondent could do to regain his visitation rights, and therefore avoid a TPR (because his visitation rights were not suspended, and the conditions for return made until 2009). Therefore, the vague and non-specific statement made in 2008 does not amount to a warning, as required by Wis. Stat. 48.356. 

The Wisconsin Court of Appeals has held that lack of TPR warnings violates due process. “…when the State warns a parent that his or her rights to a child may be lost because of the parent's future conduct, if the State substantially changes the type of conduct that may lead to the loss of rights without notice to the parent, the State applies a fundamentally unfair procedure.” In Interest of Jason P.S., 195 Wis. 2d 855, 863, 537 N.W.2d 47, 50 (Ct. App. 1995). In Jason P.S., warnings were provided to the parent, but then TPR proceedings were initiated under other grounds than those the parent was warned of. The Court ruled this was a violation of due process. In our case, the situation is even more egregious as no warnings of any kind were ever given to the Respondent. There can be no compelling reason to require warnings in some cases, and not in others, depending on the type of court issuing the order. The reason for the warnings remains the same—to provide parents with fundamentally fair procedures when dealing in actions that affect the fundamental liberty interest of a parent's right to the care and custody of his or her child.
The Respondent maintains that Wis. Stat. § 48.415(4), on it’s face and as applied to the Respondent, is not narrowly-tailored to meet the State’s compelling interest in protecting children from unfit parents, and cannot be applied in a constitutional manner to the Respondent, because it unfairly distinguishes between court-orders granted in juvenile court proceedings and those granted in family court proceedings.
For these reasons, Wis. Stat. § 48.415(4) on its face and as applied in this case TA \s "48.415(5)(a)"  violates due process of law and equal protection by failing to require proper notice to the parties that the extreme result of termination of parental rights can occur, and by irrationally discriminating against parents in family court proceedings. As a matter of law, applying the legal standards, the Respondent is entitled to a judgment in his favor. 
 THEREFORE, the Respondent’s Motion to Dismiss should be granted by the Court. 
Dated at Appleton, Wisconsin, this 20th day of March, 2014.

_____________________________
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