STATE OF WISCONSIN

        CIRCUIT COURT


      IOWA COUNTY

___________________________________________________________________________________

In re the Termination of Parental Rights to:

XXX, D.O.B.:













Case No. 15 TP X
YYY, 


Petitioner,
vs.

ZZZ,


Respondent.

___________________________________________________________________________________
NOTICE OF MOTION AND MOTION TO DISMISS GROUND FOR TERMINATION OF PARENTAL RIGHTS PURSUANT TO § 48.415(4) OF THE WISCONSIN STATUTES

___________________________________________________________________________________

I. INTRODUCTION

PLEASE TAKE NOTICE that the Respondent, ZZZ, by and through his attorney, Jeremiah W. Meyer-O'Day, does hereby move the Court to dismiss the alleged ground for termination of his parental rights to XXX, d.o.b., under Wis. Stat. § 48.415(4) in this matter. This motion will be heard at a time and on a date to be set by the Court in front of the Honorable Andrew Sharp, Circuit Judge, at the Iowa County Courthouse, 222 North Iowa Street, Dodgeville, WI 53533. A brief in support of this motion shall be filed within one week of the filing of same. This motion is made for the following five (5) reasons:

1. That the underlying family court order suspending all contact between Respondent and the minor child is void because it was procured by the actual or constructive fraud of both Petitioner and her attorney, and is therefore a legal nullity properly subject to collateral attack in this proceeding.

2. That Wis. Stat. § 48.415(4) is facially unconstitutional in that it denies the equal protection of law by allowing for termination of parental rights based on an order denying physical placement entered in an action under ch. 767, Stats. without requiring that the  warnings regarding termination of parental rights required by Wis. Stat. § 48.356 accompany said order, whereas an order denying physical placement entered in a juvenile court action under chs. 48 and/or 938, Stats. is required to be accompanied by the warnings specified in Wis. Stat. § 48.356, and there is no rational basis for such a distinction.

3. That Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the present matter as such application would deny Respondent’s right to equal protection of the law by allowing for termination of parental rights based on an order denying physical placement entered in an action affecting the family under ch. 767, Stats. which was entered without requiring a finding of Respondent’s unfitness to parent, without affording the Respondent the procedural protections afforded respondents under the procedures of the juvenile code under chs. 48 and/or 938, Stats., and without a serious opportunity to change the placement order prior to the expiration of two years absent a substantial change in circumstances. By contrast, the alternative method of proving the ground for termination of parental rights in Wis. Stat. § 48.415(4) does entail a finding of unfitness and does provide numerous procedural protections, including but not limited to a statutorily mandated opportunity for the parent to regain custody and placement of the child as soon as is consistent with the best interest of the child. Further, the distinction between the two alternative Wis. Stat. § 48.415(4) grounds for termination of parental rights is a discriminatory classification without a rational basis. 

4. That Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the present matter as such application would violate Respondent's right to substantive due process under the Wisconsin and federal constitutions, as Respondent has never been found to be an unfit parent, no investigation into Respondent's fitness was ever conducted, and Respondent has not had any of the procedural protections or due process afforded respondents under the procedures of the juvenile code under ch. 48 and/or 938, Stats.

5. That Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the present matter as such application would violate Respondent’s right to substantive due process under the Wisconsin and federal constitutions, as the family court order upon which the petition for termination of his parental rights is based was entered solely due to the fact of Respondent’s incarceration. 

6. That Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the present matter as such application would violate Respondent's right to procedural due process under the Wisconsin and federal constitutions, as Respondent was not represented by counsel in the underlying proceeding, no guardian ad litem was ever appointed in the underlying proceeding in spite of the existence of a contest regarding custody and placement of the minor child in the underlying proceeding, in violation of Wis. Stat. § 767.407(1)(a), and further Petitioner and Petitioner's attorney's actually or constructively fraudulent representations to the family court deprived Respondent of the opportunity to be heard at the hearing which resulted in the order denying him all contact with the minor child.

II. FACTUAL ALLEGATIONS

1. On July 29, 2011, a judgment of paternity was entered in Iowa County Case No. 11 FA XX finding that Respondent ZZZ was the father of XXX d.o.b. On July 28, 2012, the parties to 11 FA XX, YYY, Petitioner, and ZZZ, Respondent, entered into a mediation agreement which was subsequently approved by the Court regarding custody and placement of XXX which awarded the parties joint legal custody, and which further provided that physical placement would be primary with Petitioner but secondary with Respondent, and in which Respondent was granted significant periods of placement, albeit without provision for overnight placement with Respondent.

2. At the time of the mediation agreement, all parties were aware that Iowa County Case Nos. 12 CF XX and 12 CF YY were pending, that both cases were based on allegations of domestic abuse of various sorts on the part of Respondent directed against Petitioner. 

3. On May 31, 2012 in Iowa County Case No. 12 CV XXX, Petitioner was granted a four-year domestic abuse injunction directing Respondent not to have contact with Petitioner other than for purposes of working out custody and placement issues and for mediation regarding same. In her petition for said injunction, Petitioner specifically requested that the injunction be entered with respect to XXX as well as herself, but this request was specifically denied by the Court.

4. On March 4, 2013, Respondent changed his plea to four of the counts in Iowa County Case No. 12 CF YY from not guilty to no contest. In exchange, Iowa County Case No. 12 CF XX was dismissed outright in its entirety on the prosecutor’s motion, along with the remaining counts in Iowa County Case No. 12 CF YY, and Respondent was sentenced to a three year prison term, consisting of 18 months of initial confinement and 24 months of extended supervision. 

5. At no point between March 4, 2013 and October 21, 2014 did Petitioner move to modify the custody and placement order established in Iowa County Case No. 11 FA XX in light of Respondent’s sentence to prison.

6. Respondent sent weekly letters to XXX and had weekly telephone contact with XXX throughout his time in the Wisconsin Prison System.

7. On or around April 18, 2014, Respondent was extradited to Travis County, Texas on charges of capital murder; Respondent remains incarcerated as of the present date in the Travis County, Texas jail awaiting trial on that charge. As of the present time, the charge itself remains an unproven allegation. Respondent continued to have weekly telephone contact with XXX for a short period of time after going to the Travis County, Texas jail, and further continued to send letters to XXX on at least a weekly basis.

8. At some point in late May or early June of 2014, Petitioner blocked Respondent’s calls and began throwing away Respondent’s letters to XXX, effectively cutting off any direct contact between Respondent and XXX, and Petitioner did so without seeking modification of the then-effective order regarding custody and placement of XXX in Iowa County Case No. 11 FA XX. Unable to secure counsel in Wisconsin from the Texas jail, Respondent began sending letters to his parents, Michelle and Brian, who were at the time still afforded weekly visits with XXX by Petitioner, and who would deliver Respondent’s letters to XXX at such visits.

9. On October 21, 2014, Petitioner filed a motion to modify custody and placement in Iowa County Case No. 11 FA XX, seeking to indefinitely suspend all contact between Respondent and XXX based on his “lack of contact and his being involved in an alleged violent homicide as well as his previous acts of violence.” A true and correct copy of Petitioner’s October 21, 2014 motion is attached hereto as Exhibit A.
10. In Peititioner’s October 21, 2014 motion, she alleged that Respondent’s last contact with XXX was in early 2013, although it did allow that he had sent some letters to his mother who in turn would pass on information to Respondent; this allegation was intentionally false and constitutes actual fraud upon the Court, and is directly contradicted by the affidavits of Michelle and Brian, attached hereto as Exhibits B and C, respectively. 

11. Respondent again was unable to secure counsel in Wisconsin from the Texas jail, due both to logistical difficulties and to a lack of funds, and as such, filed a pro se letter response opposing Petitioner’s motion or in the alternative, providing that the earlier order would immediately be reinstated upon his release from incarceration. Said letter was received by the Court and by Petitioner on the date of the hearing on Petitioner’s October 21, 2014 motion, which was held on November 17, 2014. A true and correct copy of Respondent’s November 17, 2014 letter response in opposition to Petitioner’s October 21, 2014 motion is attached hereto as Exhibit D. 

12. In spite of the clear opposition to Petitioner’s October 21, 2014 motion contained in Respondent’s letter response to same, at the November 17, 2014 hearing on the matter, Petitioner’s counsel, Attorney Y, represented to the Court that he did not “think that [Respondent] raises any opposition to our request.” This was patently false, and at the very least constitutes constructive fraud upon the court; further, given the Court’s later actions, it is apparent that the Court either did not read or did not correctly understand Respondent’s letter response. It is unclear whether Petitioner’s counsel read or correctly understood Respondent’s letter response prior to misrepresenting to the Court that Respondent did not oppose Petitioner’s October 21, 2014 motion. A true and correct copy of Respondent’s letter response opposing Petitioner’s October 21, 2014 motion is attached hereto as Exhibit D; a true and correct copy of the certified transcript of the November 17, 2014 hearing on Petitioner’s October 21, 2014 motion is attached hereto as Exhibit E.
13. Also in spite of the clear opposition to Petitioner’s October 21, 2014 motion to modify custody and placement contained in Respondent’s November 17, 2014 letter response to same, and in spite of the clear command of Wis. Stat. § 767.407(1)(a) requiring the appointment of a guardian ad litem for the child whenever physical placement or custody of that child is contested and, as here, the provisions of Wis. Stat. § 767.407(1)(am) do not apply, the Court nonetheless granted Petitioner’s motion and signed the order prepared by Petitioner’s counsel without appointing a guardian ad litem.
14. The order signed by the Court on November 17, 2014 granting Petitioner’s motion to indefinitely suspend all contact between Respondent and XXX states that it was ordered “[i]n light of Mr. ZZZ’s custody status and prior criminal history . . . .” No other justification was stated, nor was any further analysis of the 16 factors listed in Wis. Stat. § 767.41(5)(am) mentioned or performed by the Court, in violation of Wis. Stat. § 767.451(5m)(a)’s requirement that such factors be considered in determining the best interest of the child. Further, no serious consideration of the best interest of the child ever took place. As noted above, the Court was fully aware of Respondent’s prior criminal history, and as such, can only have based its order on Respondent’s incarceration and perhaps unproven allegations of which it had no competent evidence respecting the truth or falsity of same. A true and correct copy of the November 17, 2014 order is attached hereto as Exhibit F.
15. The November 17, 2014 order did have the warnings required by Wis. Stat. § 48.356 attached to it, and the box designating Wis. Stat. § 48.415(4) as a potential ground for termination of Respondent’s parental rights to XXX was checked; however, Respondent was never otherwise informed by the Court or anyone else of the warnings’ content orally, and the Court took no steps whatsoever to ensure that Respondent understood their import.

16. When Respondent received a copy of the November 17, 2014 order, he immediately forwarded it to his appointed counsel in Texas on the murder charge, who assured him that they would attempt to locate a Wisconsin family law attorney to assist him in vacating the November 17, 2014 order, but that no such attorney was ever located. Respondent is and was at the time of the November 17, 2014 order indigent and unable to hire counsel on his own, and did and does not have access to funds sufficient for same.

17. On November 23, 2015, Petitioner filed the present petition for involuntary termination of Respondent’s parental rights to XXX alleging continuing denial of physical placement pursuant to an order in an action affecting the family as the sole ground for termination of Respondent’s parental rights pursuant to Wis. Stat. § 48.415(4).    
WHEREAS the above allegations require dismissal of the petition for termination of Respondent’s parental rights because either (1) the order upon which the petition is grounded is void and was void ab initio due to it having been procured by fraud and/or (2) such termination would be facially unconstitutional and/or unconstitutional as applied in the present matter, Respondent ZZZ, by and through his counsel, Jeremiah W. Meyer-O’Day, does hereby respectfully request that the Court grant his motion and dismiss the petition with prejudice.

Dated this _____ day of January, 2016.


Respectfully submitted,
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