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FACTS

The children became involved with the Eau Claire County Department of Human Services on, as the result of positive test results for THC and opiates on E shortly after her birth on August 25, 2008. A CHIPS petition was filed on September 12, 2008, alleging grounds under Wis. Stat. § 48.13 (4) and (10m). 
The mother, S, appeared at the plea hearing on October 8, 2008, and was not represented by counsel.  W E, the father of the two youngest children, also appeared.  The father of the three older children did not appear.  The Court stated “And, that is, Mrs. E, Mr. E, there was a time the last time we appeared there was some discussion about you wanting a lawyer.  And so I think that is still that request is still of record.  Do you want me to address that?  I’ll ask you first, S E.”  Ms. E replied:  “No I don’t.”  The Court said “You don’t?”  Ms. E said “No”.  The Court said:  “W E what about you; do you want a lawyer? Did you want one?”  Mr. E said “Well, we did, but everything got straightened out, so, no, we don’t anymore.”  The Court said “Okay.”  That is the full extent of the conversation with the mother and the one father present about representation by an attorney. (See Exhibit 1 - Transcript of Hearing).   Sec. 48.30(8)(b) states that the Court shall alert unrepresented parties to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them.   The Court did not so alert the parents in the instant case.  Further, s. 48.30(2) requires that the parents shall be advised that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived.  The Court did not insure that the parents were so advised in the instant case.  If the parents had received a written notice of these rights and information prior to the plea hearing, there is no indication that they read the notice, or that they understood any of the information in the notice.
At the October 8, 2008 plea hearing on the CHIPS petitions in these cases the Court did not inform any parent of his or her rights under Sec. 48.243 as is mandated by Sec. 48.30(1).  Neither the mother, nor the one father who was present, contested the allegations in the CHIPS petition.  Although the court secured an admission by the parents that their children were in need of protection and services, the court did not secure an admission by any parent of any factual basis for a finding that the children were in need of protection and services as is required by Sec. 48.30(8)(a).  This statutory section also requires that the Court, at the plea hearing, inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services.  The Court did not so inform the parents in the instant case.    

The Court found all five children to be in need of protection and services.
  
The Dispositional Hearing was held at the same time as the Plea Hearing, October 8, 2008.  The Court asked the mother and the one father present: “Have you gone through – there are – there are – five different court reports. And there are all to somewhat, some degree or another repetitive.  But have you gone through the court reports, that is the conditions that the Department, that the County wants me to impose on you for the return of your children and for the future?  Have you gone through that Mrs. E?”  The mother said “Yes.”  The father also said yes and then the court asked:  “Do they make sense?  In other words, do you understand them, Mr. E?”  Mr. E said that he did and then the Court asked Mrs. E and she replied “Yes, I do.”  The Court clarified where the children were placed and what length of time the Department was asking for.  Then the Court asked the mother:  “Are you in agreement with those conditions and do you think that you can do them Ma’am?”  The mother said “Absolutely, yes.”
After getting the same sort of assurance from the one father present the Court said:  “Well, then I’ll place all five children on supervision to the court for the statutory – using the statutory language of either one year or the longer of age 18 or perhaps 19 if they don’t graduate from high school, recognizing that, if you comply with the terms and conditions of the dispositional order, that can end a lot sooner than that.  And I will – I will place as conditions on both of you the respective paragraphs relating to the respective children that are the subject of these CHIPS actions.” 
The Court did not orally inform the mother and the one father present of the conditions necessary for the children to be returned to their home or for the parents to be granted visitation as required by Sec. 48.356(1), Wis. Stats.
The Court signed a Dispositional Order – Protection or Services on October 9, 2008.  It was filed on October 14, 2008 (Exhibit 2 - Side Note:  because the court documents in these 5 cases are so similar, for purposes of reference in this brief we are attaching only one set of documents – those of N, the eldest child).  The Order contained a list of the conditions necessary for the children to be returned to their home.  Attached to the Order is a Notice Concerning Grounds to Terminate Parental Rights.  None of the boxes on this Notice are checked nor is this Notice signed by anyone despite signature lines for the parents.  During the Dispositional hearing the Court read to the parents present this Notice Concerning Grounds to Terminate Parental Rights, however the Court did not read to the parents the specific conditions they needed to meet in order to have their children returned to them.
On November 12, 2008 a thirty day review dated November 6, 2008, was filed with the court.  There is no indication that S E was provided a copy of the thirty day review document.

On December 5, 2008 a Permanency Plan dated November 21, 2008 was filed with the Court. (Exhibit 3)  The Plan indicated that the Permanence Goal was Reunification, but it also indicated there was a Concurrent Goal of Adoption.  
On December 22, 2008 a CHIPS 90-Day Review document was filed.  It indicates that the mother attended the 90 day Review, but there is no indication that the mother was provided a copy of the 90-Day Review document.
On January 9, 2009 Psychological and AODA evaluations of the mother were filed with the court.  The mother never received a copy of these evaluations.

On January 22, 2009 a Request to Review Permanency Plan was filed.  A Permanency Plan Compliance document was filed on February 24, 2009.  
A hearing on the Permanency Plan Review was held on March 2, 2009.  Neither the mother nor either father appeared at this hearing.  The court signed a Permanency Plan Hearing Order on March 9, 2009, which was filed the same day.  (Exhibit 4)  Attached to the Order is a Notice Concerning Grounds to Terminate Parental Rights.  None of the boxes on this Notice is checked nor is this Notice signed by anyone despite signature lines for the parents.  Further the Permanency Plan Order does not contain the specific conditions the parents needed to meet in order to have their children returned to them.

An Eau Claire County Department of Human Services Family Services Court Review document, dated May 15, 2009 was filed on May 28, 2009.
On June 9, 2009 a Request to Review Permanency Plan was filed.  A Permanency Plan document was filed on July 31, 2009.  
On August 5, 2009 a hearing in court on the permanency plan was held.  The mother and one of the fathers were present.  Neither of them was represented by Counsel.  At no time did the Court inform the parents of their right to have an attorney represent them, nor did the Court make any inquiries as to whether any parent had considered having legal representation, or whether any parent had consulted with an attorney on the issues involving the removal of the children from their home, the conditions the parent was to meet in order to have the children returned or the likelihood that his or her parental rights would be terminated at some time in the future.  

At the August 5, 2009 hearing on the permanency plan the Department moved the Court to amend the dispositional order (Exhibit 5).  In that document the Department requested “the Dispositional Order be amended ‘nunc pro tunc’ to include ‘services to be provided to child and family’ (see attached “Statement of Services’) to reflect the Court’s original intent as evidenced by the actions of the Eau Claire County Department of Human Services.”  A written Amended Dispositional Order, signed by the Judge “nunc pro tunc 10-08-08”, was filed on August 31, 2009. (Exhibit 6)  Attached to the Order is a Notice Concerning Grounds to Terminate Parental Rights.  None of the boxes on this Notice is checked nor is the document signed by anyone despite provided signature lines for each parent.
During the August 5, 2009 hearing to review the Permanency Plan the Court failed to orally inform the mother of the specific services to be provided to her in order to assist her in meeting the conditions of the Dispositional Order or the conditions of the Permanency Plan.  Additionally, the Court again failed to orally inform the mother of the specific conditions she was required to meet in order to have her children returned to her.  As a result of this hearing the court signed a Permanency Plan Hearing Order on August 31, 2009, which was filed the same day. (Exhibit 7)  Attached to the Order is a Notice Concerning Grounds to Terminate Parental Rights.  None of the boxes on this Notice is checked nor is the document signed by anyone despite provided signature lines for each parent.  The Order did not contain any of the conditions for return of the children to their mother.

On November 24, 2009 a Request to Revise Dispositional Order was filed wherein the Department asked that legal custody of the three older children be transferred to the Department.
On December 2, 2009 there was a Court hearing on the Department’s request to transfer legal custody of the three older children.  Neither the mother nor either father was present in Court.  On December 17, 2009 the Court signed an Order for Revision of Dispositional Order transferring legal custody of the three older children to the Department.  

On December 10, 2009 the Department filed a Family Services Court Review.

On December 29, 2009 a Request to Review Permanency Plan was filed.  A Permanency Plan document was filed on February 5, 2010.  Attached to the Permanency Plan is a Permanency Plan Compliance document in which it is stated that a Petition to Terminate the Parental Rights of the mother and the father of the five children was filed on January 8, 2010.  A hearing in court on the permanency plan was held on February 9, 2010.  Neither the mother nor either father was present in Court.  The court signed a Permanency Plan Hearing Order on February 11, 2010, which was filed February 12, 2010. (Exhibit 8)  The Order does not contain a copy of the conditions the parents must meet in order to have the children returned.
APPLICABLE STATUTES
48.243 Basic rights: duty of intake worker.

(1) Before conferring with the parent, expectant mother or child during the intake inquiry, the intake worker shall personally inform parents, expectant mothers and children 12 years of age or older who are the focus of an inquiry regarding the need for protection or services that the referral may result in a petition to the court and of all of the following:

  (a) What allegations could be in the petition.

  (b) The nature and possible consequences of the proceedings.

  (c) The right to remain silent and the fact that silence of any party may be relevant.

  (d) The right to confront and cross-examine those appearing against them.

  (e) The right to counsel under s. 48.23.

  (f) The right to present and subpoena witnesses.

  (g) The right to a jury trial.

  (h) The right to have the allegations of the petition proved by clear and convincing evidence.

48.30 Plea hearing.

  (1) Except as provided in s. 48.299 (9), the hearing to determine whether any party wishes to contest an allegation that the child or unborn child is in need of protection or services shall take place on a date which allows reasonable time for the parties to prepare but is within 30 days after the filing of a petition for a child or an expectant mother who is not being held in secure custody or within 10 days after the filing of a petition for a child who is being held in secure custody.

  (2) At the commencement of the hearing under this section the child and the parent, guardian, legal custodian, or Indian custodian; the child expectant mother, her parent, guardian, legal custodian, or Indian custodian, and the unborn child through the unborn child's guardian ad litem; or the adult expectant mother and the unborn child through the unborn child's guardian ad litem; shall be advised of their rights as specified in s. 48.243 and shall be informed that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived. Nonpetitioning parties, including the child, shall be granted a continuance of the plea hearing if they wish to consult with an attorney on the request for a jury trial or substitution of a judge.

 (8) Before accepting an admission or plea of no contest of the alleged facts in a petition, the court shall:

  (a) Address the parties present including the child or expectant mother personally and determine that the plea or admission is made voluntarily with understanding of the nature of the acts alleged in the petition and the potential dispositions.

  (b) Establish whether any promises or threats were made to elicit the plea or admission and alert unrepresented parties to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them.

  (c) Make such inquiries as satisfactorily establishes that there is a factual basis for the plea or admission of the parent and child, of the parent and child expectant mother or of the adult expectant mother.
48.356. Duty of court to warn.

(1) Whenever the court orders a child to be placed outside his or her home, orders an expectant mother of an unborn child to be placed outside of her home or denies a parent visitation because the child or unborn child has been adjudged to be in need of protection or services under s. 48.345, 48.347, 48.357, 48.363 or 48.365, the court shall orally inform the parent or parents who appear in court or the expectant mother who appears in court of any grounds for termination of parental rights under s. 48.415 which may be applicable and of the conditions necessary for the child or expectant mother to be returned to the home or for the parent to be granted visitation.

(2) In addition to the notice required under sub. (1), any written order which places a child or an expectant mother outside the home or denies visitation under sub. (1) shall notify the parent or parents or expectant mother of the information specified under sub. (1)
48.415. Grounds for involuntary termination of parental rights.

 (2) CONTINUING NEED OF PROTECTION OR SERVICES.
 (a) which shall be established by proving the following:


1. That the child has been adjudged to be a child or an unborn child in need of protection or services and placed, or continued in a placement, outside his or her home pursuant to one or more court orders under s. 48.345, 48.347, 48.357, 48.363, 48.365, 938.345, 938.357, 938.363 or 938.365 containing the notice required by s. 48.356 (2) or 938.356 (2).

2. a. In this subdivision, "reasonable effort" means an earnest and conscientious effort to take good faith steps to provide the services ordered by the court which takes into consideration the characteristics of the parent or child or of the expectant mother or child, the level of cooperation of the parent or expectant mother and other relevant circumstances of the case.

    b. That the agency responsible for the care of the child and the family or of the unborn child and expectant mother has made a reasonable effort to provide the services ordered by the court.

3. That the child has been outside the home for a cumulative total period of 6 months or longer pursuant to such orders not including time spent outside the home as an unborn child; and that the parent has failed to meet the conditions established for the safe return of the child to the home and there is a substantial likelihood that the parent will not meet these conditions within the 9-month period following the fact-finding hearing under s. 48.424.
ISSUE ONE
ISSUE:  If the court does not, at the commencement of the plea hearing in a CHIPS case, 
1. insure that the parent who appears in court was advised of her rights under s. 48.243 as is required by s. 48.30(2), 

2. or insure that the parent was informed that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived, as is required by 48.30(2),
may a parent’s rights be terminated under 48.415(2)(a)?

ANSWER:   No.  The statutes mandate, and due process requires that the court, prior to proceeding to termination under 48.415 (2)(a), must, at the commencement of the plea hearing in a CHIPS case, insure that the parents were advised of their rights as specified in s. 48.243, and that the parents were informed that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived.  
ISSUE TWO
ISSUE:  If the court does not inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services, as is mandated under Sec. 48.30(8)(a), may a parent’s rights be terminated under 48.415(2)(a)?

ANSWER:   No.  The statutes mandate, and due process requires that the court inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services, prior to proceeding to termination under 48.415(2)(a).

ISSUE THREE
ISSUE:  If the court does not alert the unrepresented parent who appears in court at the commencement of the plea hearing to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them, as is mandated under Sec. 48.30 (8)(b), may a parent’s rights be terminated under 48.415(2)(a)?

ANSWER:   No.  The statutes mandate, and due process requires that the court must in court alert an unrepresented parent to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them, prior to proceeding to termination under 48.415 (2)(a).
ISSUE FOUR
ISSUE:  If the court does not make such inquiries as satisfactorily establishes that there is a factual basis for the plea or admission of the parent in a CHIPS case, as is mandated under Sec. 48.30 (8)(c), may a parent’s rights be terminated under 48.415(2)(a)?

ANSWER:   No.  The statutes mandate, and due process requires that the court must make such inquiries as satisfactorily establishes that there is a factual basis for the plea or admission of the parent and child, of the parent and child expectant mother or of the adult expectant mother, prior to proceeding to termination under 48.415(2)(a).
ISSUE FIVE
ISSUE:  If the court does not orally inform the parent who appears in court of the conditions necessary for the child to be returned to the home, as is mandated by s. 48.356(1), may a parent’s rights be terminated under 48.415(2)(a)?

ANSWER:   No.  The statutes mandate, and due process requires that the court must orally in court inform the parent of the conditions necessary for the child to be returned to the home prior to proceeding to termination under 48.415 (2)(a).

ARGUMENT


The legislature has created an interwoven series of statutes, which when read together create a series of mandated duties that must be performed by the court.  These duties serve multiple purposes:  To inform the parent, to reform the parent, to warn the parent.  The scheme mandates that the court shall create a dispositional order, that the court shall orally in court inform the parent of the conditions necessary for the child to be returned to the home, as well as inform the parent of any grounds for termination of parental rights, and that the court shall provide this order, conditions and warnings to the parent.
I.
The provisions of Chapter 48 are mandatory, and nothing less than strict compliance is permitted.
The statutory protections set forth in the Chapter 48 scheme are not merely guidelines or recommendations of preferred practice.  They are clear, unequivocal mandates that must be met in order for a termination to occur under Wis. Stats. Sec. 48.415(2).


The foundational premise of the parent’s argument is primarily twofold: (1) the statutory instructions at issue are mandatory rather than directory; and (2) failure to comply with these statutory renders the orders void.

A.
The subject provisions, 48. 30, 48.355, 48.356 and 48.415, are mandatory.
Of first order is to determine if the word ‘shall’ as used in these statutes, and throughout Chapter 48, is intended to be mandatory or directory.  There is much support in the Chapter 48 case law to support the parent’s assertion that the subject statutes contain mandatory rather than directory imperatives to the court.  One clearly articulated rationale is found in In the Interest of F.T., 150 Wis.2d 216, 219, 441 N.W.2d 322 (Ct. App. 1989), a case involving a juvenile delinquency order, wherein the court reasoned as follows:
“When the words ‘shall' or 'may' are used in the same section of a statute, one can infer that the legislature was aware of the different denotations and intended the words  to have their precise meanings.” In Matter of E.B., 111 Wis.2d 175, 185-86, 330 N.W.2d 584 (1983).   We believe the same reasoning compels the conclusion in this case that sec. 48.355(2)(b)7, Stats., requiring dispositional orders to contain statements of the conditions upon which they were issued, is a mandatory statute, and that failure to comply with its terms voids the order. 

First, while the word "shall" appears frequently in the lengthy provisions of sec. 48.355, Stats., the statute uses the word "may," or the phrase "shall include, but not be limited to," or "shall . . . unless," or "[w]herever possible . . . shall," on nearly as many occasions. Second, we see nothing  in the statute suggesting that the  legislature had the "clear intent" that the phrase "the order shall be in writing and shall contain . . . the conditions" really means "the order may be in writing and may contain . . . the conditions." Indeed, our reading of the statute as a whole, which, as we have said, is replete with discretionary or directory language on other aspects of the juvenile disposition process, satisfies us to the contrary. In this particular section, the legislature did not, as it did in other parts of the statute, use "may," or "shall include but not be limited to," or "shall . . . unless." It used "shall," and we believe that is what it meant.  In the Interest of F.T., 150 Wis.2d at 225.  
Similarly in the instant case, the related provisions of Chapter 48 are mandatory.  Failure to comply with statutory mandates voids the dispositional, revision, and change of placement  orders in these matters.

B.
When a court does not comply with the mandates of 48.30, 48.355 and 48.356 in the underlying CHIPS petition an involuntarily termination of parental rights under 48.415(2) must fail.

The court perhaps said it best in the early and still influential case of D.F.R. v. Juneau County Dept of Social Services, 147 Wis.2d 486, 433 N.W2d 609 (Wis. App. 1988) (also cited as In Re D.F.).  
"A continuing need for protection and services can be a basis for involuntary  termination of parental rights only if the statutory warning required by sec. 48.356(2), Stats., is given each time an order places a child outside his or her home pursuant to secs. 48.345, 48.357, 48.363 or 48.365. We cannot apply the doctrine of harmless error to excuse the failure of the trial court to comply with the unequivocal, imperative command of sec. 48.356(2). Undoubtedly the warning requirement is imposed because of the legislature's concern for the due process rights of parents. Because the statute is mandatory, we may not substitute for the legislature's prescription alternative ways to satisfy the requirements of notice.”  D.F.R., 147 Wis. 2d at 499.  

The D.F.R. court recognized the enormous power that is wielded when the state seeks to involuntarily terminate a parent’s rights.  Recognizing that the court’s initial CHIPS orders implicitly set the foundation for a later termination under §48.415(2), D.F.R. cautioned that the procedures set forth must be explicitly followed:

We need not reiterate this court's numerous holdings that the power of the state to terminate the parental relationship is an awesome one, which can only be exercised under proved facts and procedures which assure that the power is justly exercised. The parental right is accorded paramountcy in most circumstances and must be considered in that light until there has been an appropriate judicial proceeding demonstrating that the state's power may be exercised to terminate that right.

It is apparent that the Wisconsin legislature has recognized the importance of parental rights by setting up a panoply of substantive rights and procedures to assure that the parental rights will not be terminated precipitously, arbitrarily, or capriciously, but only after a deliberative, well considered, fact-finding process utilizing all the protections afforded by the statutes unless there is a specific, knowledgeable, and voluntary waiver.

M.A.M., 116 Wis. 2d at 436-37, 342 N.W.2d at 412-13 (footnote omitted). The court also said: "We conclude that the legislature intended to be expansive in its according of legal rights to parents even as it was expansive in providing that children and their rights be fully protected." Id. at 441, 342 N.W.2d at 414.

We conclude that the trial court's duty to warn and inform a parent under sec. 48.356(2), Stats., is included in that "panoply of substantive rights and procedures to assure that . . . parental rights will not be terminated precipitously  [or] arbitrarily . . . ." M.A.M., 116 Wis. 2d at 437, 342 N.W.2d at 412. The statute is mandatory, unequivocal and imperative. The importance of the notice required by sec. 48.356(2) is reflected in the fact that the legislature has required that the dispositional orders which establish the CHIPS grounds for termination include the notice.  D.F.R., 147 Wis. 2d 494-95.

In a more recent case, Waukesha County v. Steven H., 2000 WI 28, 233 Wis. 2d 344, the prior holdings of D.F. were refined.  In Steven H. the court clarified that only one of the underlying CHIPS orders preceding the petition for termination of parental rights had to contain the requisite notice requirements of § 48.356(2), as long as such order was entered at least six months preceding the petition to terminate.  Steven H., 2000 WI 28, ¶ 3.  The court did note however, that “the better practice is to include the written notice required by § 48.356(2) in all orders to which that statute applies.”  Id., ¶ 3 (Emphasis added).

The court reiterated that the notice requirements of § 48.356(2) served a very important purpose: to protect parents’ rights by mandating the written notice so that a parent could work to alleviate the kind of behavior that would justify a termination of parental rights.  Id., ¶ 24.  
In the instant case the same argument can be made regarding the oral notice requirement of 48.356(1).  The purpose of the statute is to protect parents’ rights by mandating the oral notification of the conditions necessary for return of the children.  At none of the hearings held in the CHIPS cases involving the Delik and E children were the parents ever informed orally by the judge of the specific conditions the parents were to meet in order to have the children returned to their custody.
The court addressed the same concerns regarding the failure to include conditions in the written notice under § 48.356(2), in Waushara County v. Lisa K., 2000 WI App 145, 237 Wis. 2d 830.  In Lisa K., there had been five hearings held in the underlying CHIPS case from August 1997 to July 1999.  The last of those hearings resulted in an extension order dated July 19, 1999 which did not contain the notice required under § 48.356(2).  Lisa K., 2000 WI App 145, ¶2.  The mother conceded that all of the prior dispositional orders contained both the warnings and conditions as required by the written notice requirement of § 48.356(2).  Id.
 
Lisa K. had sought dismissal of the termination petition, arguing that the defects in the July 1999 order robbed the court of jurisdiction.  Upon review, the Court of Appeals disagreed, relying on the analysis in Steven H., and held that it was sufficient if the parent had received at least one order that contained the necessary written notice.

 
Both Steven H. and Lisa K. contain discussions about a parent’s possible confusion.  The court worried that in those instances where a parent had received an order containing the requisite written notice (warnings and conditions), and then later received an incomplete order, confusion might result.   See Steven H., 2000 WI 28 at ¶ 35; Lisa K., 2000 WI App 145 at ¶ 4-5. 
There are a number of procedures and documents in the instant CHIPS cases which could have easily confused a parent.  None of the parents was represented by an attorney at any point in the CHIPS proceedings.  Sec. 48.30(8)(b) states that the Court shall alert unrepresented parties to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them.   The Court did not so inform the parents in the instant case. Although the court secured an admission by the parents that their children were in need of protection and services, the court did not secure an admission by any parent of any factual basis for a finding that the children were in need of protection and services as is required by Sec. 48.30(8)(c).  This statutory section also requires that the Court, at the plea hearing, inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services.  The Court did not so inform the parents in the instant case.  The social worker alleged that the parents had significant substance abuse issues.  At no time did the Court ever orally inform any of the parents of each of the specific conditions they needed to meet in order to have their children returned to them.  Although the dispositional orders contained the TPR warnings and conditions for return, none of the subsequent Permanency Plan Orders contained the conditions of return.  None of the TPR warnings had any boxes checked and none were signed by any parent.  Additionally, at the August 5, 2009 hearing on a permanency plan, the Court, at the request of the Department, amended the Dispositional Order “nunc pro tunc”.  Any one or more of these things contribute to an unrepresented parent’s confusion about what is expected of them and what is expected of the Department.  Furthermore, confusion is certainly an issue as none of the permanency plan orders contained the conditions for return of the child.  
II.  Had the legislature intended for the Court to share this duty, it    would have endorsed that in the statutory scheme.

This is a case about statutory compliance.  In this case, in order for the petitioner to prevail, it must read into the statutes something that is not clearly already there – permission for the court to either delegate or allow another entity (Corporation Counsel) to provide the order and attachments to the parents.  
A. When the legislature intends for the court to have the power to share or delegate the performance of a Chapter 48 mandated duty – it has said so.

The first and foremost rule of statutory construction is to look at the plain meaning of the statute.  For the Department to succeed, it will have to argue that the concept that the Court and Corporation Counsel are interchangeable, but common sense defeats this assertion.  The legislature has, in other portions of Chapter 48, indicated when it is permissible for the court to share or delegate a duty to another entity.
For instance, in Wis. Stats. § 48.38, the legislature recognized several duties that the court could share and even delegate when the duty was too bothersome:

· 48.38(5)(a)…the court or panel shall review the permanency plan…

· 48.38(5)(ag)…if the court declines to review the permanency plan the court shall appoint a panel…

· 48.38(5)(am)…the court may appoint an independent agency to designate a panel…

· 48.38(5)(b)…the court or agency shall notify…

· 48.38(5)(c)…the court or panel shall determine…

 Clearly the legislature is capable of identifying which tasks can be shared, and even in the instance of 48.38(5)(am) which duties may be delegated.  

In construing a statute, the first resort in ascertaining and giving effect to legislative intent is the language of the statute itself.  Only if the statute is ambiguous, that is, it is capable of being understood by reasonably well informed person in either two or more senses, may this court seek extrinsic support in interpreting it.  In Interest of P.A.K., 119 Wis.2d 871, 878, 350 N.W.2d 677, 681 (1984).  There is nothing ambiguous about the language at issue – “the court shall orally inform the parents”.  The pertinent language of sec. 48.356(1) is not ambiguous under this test.

The legislature vested the responsibility of providing the order and notifying the parents with the Court – because the Court by its very nature is cloaked with an aura of power and objectivity which acts to impress upon the parent the importance of the conditions and to motivate the parent to reform and avoid the consequence of future termination.  

B. Performance of a mandated duty by one other than the one directed by statute results in a loss of jurisdiction.

Impermissible assumption or delegation of statutorily mandated authority results in a loss of jurisdiction.  See In the Matter of S.P.B., 159 Wis.2d 393, 464 N.W.2d 102 (Wis. App. 1990) (Wherein an individual other than one specifically authorized under Wis. Stats. 51.20(4) filed a petition for an extension of a commitment, and it was dismissed for lack of jurisdiction).  The courts have previously recognized that the Court and Corporation Counsel are not interchangeable entities, especially when it comes to the performance of statutorily mandated duties or responsibilities.  See In the Matter of D.S., 142 Wis.2d 129, 416 N.W.2d 192 (1987) (Holding that a non-attorney court officer (probate clerk – not employed by either the District Attorney or Corporation Counsel’s Office) could not perform duties that had been authorized under 51.20(4) to be performed by the District Attorney’s Office or Corporation Counsel – namely the drafting and preparation of a commitment petition.).  
The Court of Appeals in In the Interest of D.P., 170 Wis.2d, 313, 488 N.W.2d 133 held that the requirement of 48.356(1) with regard to the duty of the Court to orally inform the parents of any grounds for termination of parental rights and of the conditions necessary for the child to be returned to the home is a not prerequisite to proceeding with a termination of parental rights. The Court said that 48.415(2)(a) refers only to 48.356(2) which requires that there be a written order containing the information specified under 48.356(1).  However, this case does not address the jurisdictional/competency issue.  
Failure of the Court to orally inform the parent of the conditions necessary for the child to be returned to the home as required by 48.356(1) is not a technical nonconformity in a pleading or procedure which results in a nonjurisdictional error as was discussed in In the Interest of D.S.   Likewise, failure of the Court insure that the parent who appears in court was advised of her rights under s. 48.243 as is required by s. 48.30(2), or insure that the parent was informed that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived, as is required by 48.30(2), is not a technical nonconformity in a pleading or procedure which results in a nonjurisdictional error. Also failure of the Court does to inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services, as is mandated under Sec. 48.30(8)(a), is not a technical nonconformity in a pleading or procedure which results in a nonjurisdictional error.  Further, failure of the Court to alert the unrepresented parent who appears in court at the commencement of the plea hearing to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them, as is mandated under Sec. 48.30 (8)(b), is not a technical nonconformity in a pleading or procedure which results in a nonjurisdictional error.  Finally, failure of the Court to make such inquiries as satisfactorily establishes that there is a factual basis for the plea or admission of the parent in a CHIPS case, as is mandated under Sec. 48.30 (8)(c), is not a technical nonconformity in a pleading or procedure which results in a nonjurisdictional error.
Failure of the Court to perform the above specific statutory mandates constitutes a jurisdictional error.  Such failure violates the notice and due process rights of the parent in the CHIPS action.  A parent’s rights are firmly rooted in the Due Process Clause of the Fourteenth Amendment.  In Troxel v. Granville, 530 U.S. 57, 65 (2000) the Supreme Court stated:

“The Fourteenth Amendment provides that no State shall: ‘deprive any person of life, liberty, or property, without due process of law.’ We have long recognized that the Amendment’s Due Process Clause, like its Fifth Amendment counterpart, ‘guarantees more than fair process.’ The Clause also includes a substantive component that ‘provides heightened protection against government interference with certain fundamental rights and liberty interests.’ The liberty interest at stake in this case – the interest of parents in the care, custody, and control of their children – is perhaps the oldest of the fundamental liberty interests recognized by this Court” (citations omitted).

A circuit may lack competency to act if mandatory legislative mandates are not met.  Jansen Co. v. Milwaukee Area Dist. Board, 105 Wis. 2d 1 (1981); Brookhouse v. State Farm Mut. Ins., 130 Wis. 2d 166 (Ct. App. 1986).    A thorough discussion of the difference between lack of subject matter jurisdiction and lack of competency appears in the Wisconsin Supreme Court case of In the Interest of B.J.N., 162 Wis. 2d 635, 656 (1991).  The Court said:

The problem, however, is that errors which historically have been considered as affecting a court's subject matter jurisdiction (see, e.g., State v. Rosen, 72 Wis. 2d 200, 208, 240 N.W.2d 168 (1976) (failure to comply with statutory time provisions)) should probably be classified as affecting only its competency to exercise jurisdiction. See Richards v. Young, 150 Wis. 2d at 550 (failure to serve within statutory 60-day period affects competency to proceed).
We have recognized that "no circuit court is without subject matter jurisdiction to entertain actions of any nature whatsoever." Mueller v. Brunn, 105 Wis. 2d 171, 176, 313 N.W.2d 790 (1982). In Wisconsin, a circuit court's jurisdiction is conferred by our state constitution and not by acts of the legislature.  In Matter of Guardianship of Eberhardy, 102 Wis. 2d 539, 550, 307 N.W.2d 881 (1981). It logically follows from these principles that the failure to comply with any statutory mandate, such as the time a certain procedure must take place, in no way negates a circuit court's ability to adjudicate the kind of controversy before it; rather, it only prevents it from adjudicating the specific case before it. For lack of a better word, we have chosen to label this loss of the court's lesser power, where it does not involve errors affecting personal jurisdiction, as a loss of competence.

It is not legally sufficient for the Department to be the entity that reviews the specific conditions for return of a child to parent when the statute clearly mandates that the Court must orally inform the parent of those conditions.  Failure of the Court to comply with this legislative mandate results in a loss of jurisdiction/competency in the CHIPS case.  Accordingly, the Termination of Parental Rights Petition must be dismissed because it is based on a case in which the Court has lost jurisdiction/competency.
C. When a court fails to perform a duty correctly, another’s performance in their stead does not fulfill the statutory mandate to the court.

The crux of the issue at hand is simply this:  when the statute assigns to the court a duty, can another perform in the stead of the court, and still be in compliance with the statutes?  Wisconsin case law shows that this question has already been answered in the negative.  When the statute clearly mandates that the Court must orally inform the parent of conditions he or she must meet in order to have a child returned, it is not a legally sufficient practice for the Court to only inquire of the parent as to whether the Department has reviewed the specific conditions with him or her.
In F.T., a juvenile had been found delinquent and placed under supervision with certain conditions.  In the Interest of F.T., 150 Wis.2d 216, 219, 441 N.W.2d 322 (Ct. App. 1989).  As in this case, the provisions of Wis. Stats. Sec. 48.355 were at issue, although the focus was primarily on a provision which provided for the implementation of sanctions “if, at the dispositional hearing the judge explained the conditions to the child…”  F.T. 150 Wis.2d at 219, n. 2.  At the dispositional hearing the judge did not explain the conditions to the juvenile.  Id.  Instead, the judge merely informed the juvenile that rules would apply to him and then read the various potential sanctions for violation of the conditions.  Id.  The hearing was adjourned to permit F.T.’s attorney to go over the standard rules of supervision with him. Id. 150 Wis. 2d at 220. The attorney did explain the rules to F.T., had F.T. signed a copy of the rules to indicate his understanding, and then returned to the courtroom, filed the copy and relayed this information to the judge on the record. Id.
Upon review, the appellate court held that even though F.T. did receive actual notice of the conditions and an explanation, substantial compliance with § 48.355 was not sufficient.  Id. 150 Wis.2d at 219-220, 221.  The court seemed mindful of the arguably adverse consequences of adopting a mandatory interpretation of the statute, but perceptively recognized that to do anything else would have undermined the integrity of the judicial system and diluted the court’s power, and because it would have established a precedent that implied that anyone, anywhere, at any time could act on behalf of the court with the same power and authority.

Were we to construe as directory the requirement that dispositional orders be in writing and contain a statement of conditions, verbal summaries of the disposition, its conditions and consequences, would suffice; or, as here, courts could simply rely on others to communicate this basic and vital information to the juvenile at a time and place far from the courtroom. In our opinion, considerations of clarity, definiteness and adherence to basic principles of due process of law lead to the conclusion that the "consequences" of a mandatory construction are conducive not only to realization of the aims of particular juvenile court proceedings, but to the integrity of the judicial process itself. And because the same considerations may also be viewed as the "object[s] sought to be accomplished" by the statute, that aspect of the Karow rationale also favors a mandatory construction in this case.  F.T., 150 Wis.2d at 227.
If the possible sanctions afforded under a Chapter 48 juvenile dispositional order warranted a mandatory interpretation of Wis. Stats. §48.355 TA \s "Wis. Stats. §48.355" , how much more so is such an interpretation warranted when in this fact set the ultimate result is not a mere sanction for which a juvenile might be inadequately prepared; but the termination of one’s parental rights? 

Since the statute is mandatory, and since the court may not, as in F.T. TA \s "F.T." , delegate its duty to communicate basic and vital information, the mechanism utilized in this case to warn the parents was impermissible and voided any claim of jurisdiction.  To conclude otherwise ignores the plain language of the statute, and violates fundamental rules of statutory construction and due process.  


Clearly, the statutes mandate that the court, and only the court, provide the written order, conditions and notice to the parents in order to satisfy the element under Wis. Stats. §48.415(2) TA \s "Wis. Stats. §48.415(2)" (a)1.  The failure of the court to notify the parents therefore means that the court lacked competency to proceed.  

As stated in In Interest of Reginald D., 193 Wis.2d 299, 533 N.W.2d 181, 187, (Wis., 1995) TA \l "In Interest of Reginald D., 193 Wis.2d 299, 533 N.W.2d 181, 187, (Wis., 1995)" \s "Reginald D." \c 1  quoting State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527, 219 N.W.2d 335 (1974) TA \l "State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527, 219 N.W.2d 335 (1974)" \s "Larson," \c 1 :

The [Children's Code] reflects the legislature's desire to specifically define the authority of appropriate officers. Where there is evidence of such enumeration, it is in accordance with accepted principles of statutory construction to apply the maxim, expressio unius est exclusio alterius; in short, if the legislature did not specifically confer a power, it is evidence of legislative intent not to permit exercise of the power.

Had the legislature intended to allow the court to delegate or share this responsibility, it could have easily said so as it has done elsewhere.
CONCLUSION

Based upon the foregoing, the mother respectfully moves the court to dismiss the pending termination of parental rights matter because the Court:
1. did not, at the commencement of the plea hearing in a CHIPS case, 

a.  insure that the parent who appears in court was advised of her rights under s.    48.243 as is required by s. 48.30(2), 

b. or insure that the parent was informed that a request for a jury trial or for a substitution of judge under s. 48.29 must be made before the end of the plea hearing or is waived, as is required by 48.30(2),

2. did not inform the parents of the potential dispositions that could be ordered upon a finding that the child is in need of protection and services, as is mandated under Sec. 48.30(8)(a),
3. did not alert the unrepresented parent who appears in court at the commencement of the plea hearing to the possibility that a lawyer may discover defenses or mitigating circumstances which would not be apparent to them, as is mandated under Sec. 48.30 (8)(b),
4. did not make such inquiries as satisfactorily establishes that there is a factual basis for the plea or admission of the parent in a CHIPS case, as is mandated under Sec. 48.30 (8)(c),

5. did not orally inform the parent who appears in court of the conditions necessary for the child to be returned to the home, as is mandated by s. 48.356(1),

Dated this _____ day of June, 2010.






_____________________________________
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