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I. INTRODUCTION


Petitioner YYY has filed, through her counsel, a motion for summary judgment alleging that no genuine issue of material fact exists in this matter and that therefore she is entitled to judgment as a matter of law on the basis that there are grounds to terminate Respondent ZZZ's parental rights to the minor child XXX, date of birth  / / , pursuant solely to the ground for termination described in Wis. Stat. § 48.415(4). Because there is a genuine dispute of material fact as to whether the family court order underlying Petitioner's alleged ground for termination is properly subject to collateral attack due to its having been procured by fraud, and because even if the order is not properly subject to collateral attack on the basis that it is void because it was procured by fraud, termination of Respondent's parental rights on the basis of the family court order would be unconstitutional facially and as applied to these circumstances, as is stated in detail below, Respondent respectfully requests that the Court deny Petitioner's motion and grant Respondent's motion to dismiss the proceedings with prejudice. The relevant facts are stated in Petitioner's and Respondent's respective motions, as supplemented by the affidavits and other documentary materials on file in this matter, and shall be stated as necessary throughout the following brief.
II. ARGUMENT

A.
THE FAMILY COURT ORDER AT ISSUE IN THIS MATTER WAS PROCURED 

BY FRAUD AND THEREFORE IS PROPERLY SUBJECT TO COLLATERAL 


ATTACK IN THE PRESENT MATTER.

In general, an order or judgment may not be attacked in a separate proceeding. Oneida Cnty. Dep't of Soc. Serv. v. Nicole W. (In re Brianca M.W.), 2007 WI 30, ¶28, 299 Wis.2d 637, 728 Wis.2d 652. That said, there are exceptions to the general rule against collateral attacks. First, a judgment or order entered by a court which at the time lacked jurisdiction over the parties or subject matter is void ab initio and subject to collateral attack at any time because it is a legal nullity. Neylan v. Vorwald, 124 Wis.2d 85, 97, 368 N.W.2d 648 (1985). Second, even where the court entering the order sought to be attacked in a collateral matter had jurisdiction of the parties and the subject matter, a judgment procured by fraud is, like an order entered in excess of the entering court's jurisdiction, void ab initio and therefore subject to collateral attack as well: “A judgment rendered by a court having jurisdiction of the parties and the subject matter, unless reversed or annulled in some proper proceedings, is not open to contradiction or impeachment, in respect of its validity, verity, or binding effect, by parties or privies, in any collateral action or proceeding, except . . . for fraud in its procurement.” Boots v. Boots, 73 Wis. 2d 207, 216, 243 N.W.2d 225 (1976) (emphasis added) (quoting with approval 49 C.J.S. Judgments § 401, p. 792); see also Nicole W., 299 Wis.2d 637, ¶28; cf. Schramek v. Bohren, 145 Wis. 2d 695, 713, 429 N.W.2d 501 (Ct. App. 1988) (finding that an order entered by a court with jurisdiction may only be collaterally attacked on the ground that it was procured by fraud) (citing  Zrimsek v. American Auto. Ins. Co., 8 Wis.2d 1, 3, 98 N.W.2d 383, (1959)). 


There have been very few Wisconsin cases to explore the circumstances in which a judgment or order was procured by fraud such that it is void and subject to collateral attack. That said, an examination of the few elaborations on the subject contained in the cases reveals a few guideposts. First, in Boots v. Boots, cited above, the Supreme Court did shed some light on the subject by citing with approval language from a turn of the century case stating that the kind of fraud necessary to permit a collateral attack “arises from deception practiced by means of the misrepresentation or concealment of a material fact.” 73 Wis. 2d at 215 (quoting with approval Parsons v. Balson, 129 Wis. 311, 317, 109 N.W. 136 (1906)). “A judgment or order of a competent court tainted by the perpetration of actual or constructive fraud upon the court in its procurement is open to either direct or collateral attack.” Hammes v. First Nat. Bank & Trust Co. of Racine, 79 Wis. 2d 355, 372, 255 N.W.2d 555 (1977) (Hanson, J., concurring). 


Perhaps most instructive, however, is a Wisconsin Supreme Court case from the late 1960's wherein a creditor with knowledge of the prior discharge in bankruptcy of the debtor's liability on a cognovit note entered the cognovit note onto the judgment and lien docket, and then two years later, instituted garnishment proceedings against the judgment debtor. State Central Credit Union v. Bayley, 33 Wis.2d 367, 368, 147 N.W.2d 265 (1967). The Supreme Court held that the credit union's actions in seeking garnishment based on a debt it knew was discharged in bankruptcy but failing to inform the court in the garnishment action that the debt had been discharged in bankruptcy was exactly the kind of fraud necessary to allow a collateral attack on the underlying judgment. Id. at 372-73 (“[W]e determine that this is the type of fraud which entitled the court to vacate the judgment even though the judgment be beyond attack by appeal.”). In light of these cases, it would appear that the phrase “procured by fraud” means that in order to be subject to collateral attack on non-jurisdictional grounds, an order or judgment must have been issued in reliance on a misrepresentation of material fact. 


Here, the underlying order is an order resulting from Petitioner's October 21, 2014 motion to modify the custody and placement orders respecting the minor child XXX seeking to indefinitely suspend all contact between Respondent and the child. In the affidavit in support of her motion, Petitioner states in paragraph 8 that “[Respondent]'s last contact with our son was in early 2013.” Respondent's Motion to Dismiss (RMTD), Ex. A. This assertion is false with respect to all of 2013 and much of 2014. As alleged in Respondent's affidavit supplementing this brief as well as in the affidavits of Michelle and Brian, it is clear that Respondent made weekly telephone calls to the child throughout the time in which he was incarcerated in Wisconsin, and that those calls continued well into 2014, ceasing only when Petitioner blocked all calls from Respondent. RMTD, Exs. B, C; Affidavit of ZZZ (ZZZ Aff.), attached hereto as Exhibit A. 


In addition, at the November 17, 2014 hearing on Petitioner's October 21, 2014 motion, Petitioner's counsel, after reviewing Respondent's letter response to Petitioner's motion, stated to the court that he didn't “think that [the letter response] raises any opposition to our request[,]” referring to Petitioner's request to suspend indefinitely all contact between Respondent and the minor child. RMTD, Ex. E. As can clearly be seen from even a cursory review of the letter response from Respondent, however, this statement can at best be described as recklessly false. In that letter, the Respondent addresses Petitioner's request as follows:

I humbly request that the current judgment be maintained until a verdict has been reached in the aforementioned case pending in Travis County, Texas. I have, since the judgment has been ordered, throughout my year on bond by regular visitation, and my time incarcerated through phone, letter and relative visitation, as well as my hardest efforts for visitation, maintained and wish to maintain the highest possible level of communication with my son, as is within my power to maintain. 

I have not in any way or at any time, since this judgment was ordered, intentionally limited my contact with my son, nor have I ever intended harm or caused him any harm, aside from my absence while incarcerated.

If modification to the current judgment is your deliberation, I request that you place the caveat, that if I am found not guilty of my pending case (which I am requesting as speedy of a trial as is possible), that I resume and maintain visitation with my son, so far as Ms. YYY and I agreed to previously.

RMTD, Ex. D. While the above is not the most perfect example of grammatically correct prose, it is rather clearly an expression of opposition to the Petitioner's motion to forbid any contact between Respondent and the minor child. Accordingly, the conclusion is inescapable that Petitioner's counsel at the least recklessly misrepresented that Respondent did not oppose Petitioner's motion.


Further, it is apparent from the transcript of the November 17, 2014 motion hearing that the court itself either did not read or did not understand Respondent's letter response to the motion; the court appeared to simply accept counsel's false representation that the letter did not state any opposition to Petitioner's motion, as the court said only the following after the representation of non-opposition: “He obviously knows of today's hearing”; “It appears that your motion may be granted”; and “All right sir. Your motion is granted sir.” RMTD, Ex. E. It would therefore appear that the court relied upon counsel's representations rather than the letter response itself in implicitly finding that Respondent did not contest Petitioner's request for a substantial change in the placement order previously in effect. 
This conclusion is bolstered by the fact that the court did not so much as ask whether a guardian ad litem needed to be appointed in order for it to properly rule on the motion, as it would have been required to do had it believed that the issues of placement or custody were in fact contested. See Wis. Stat. § 767.407(1)(a)2. (requiring appointment of guardian ad litem to represent child's best interest unless conditions not present here obviate the need to do so).


The above facts provide strong support for the conclusion that the November 17, 2014 was procured by fraud and is therefore void, and as a result, subject to collateral attack. Two misrepresentations of material fact occurred in the course of that order being obtained: (1) the Petitioner falsely claimed that Respondent had not had any contact with the child since early 2013; and (2) Petitioner's counsel falsely stated that Respondent's letter response to the October 21, 2014 motion did not state any opposition to its request to suspend all contact between Respondent and the minor child. Further, it is apparent from the transcript of the November 17, 2014 hearing that the court relied heavily upon Petitioner's counsel's misrepresentation in granting Petitioner's motion without appointing a guardian ad litem, setting a date for a contested evidentiary hearing, or entering a temporary order, all of which would likely have been done but for counsel's misrepresentation, and the first of which the court should have known it was required to do had it read and understood Respondent's letter. Accordingly, the November 17, 2014 order is founded upon misrepresentations of material facts, and as such, is void and properly subject to collateral attack. Boots, 73 Wis.2d at 215; Hammes, 79 Wis.2d at 368-69 (judgment procured by fraud void and subject to collateral attack); Bayley, 33 Wis.2d at 372-73. Respondent respectfully requests that the court enter an order declaring the November 17, 2014 order in Iowa County Case No. 11 FA XX void ab initio, and on that basis, granting Respondent's motion to dismiss the petition in this matter with prejudice.


B.
EVEN IF THE FAMILY COURT ORDER IS NOT VOID AND NOT SUBJECT 


TO COLLATERAL ATTACK, TERMINATION OF RESPONDENT'S 



PARENTAL RIGHTS ON THE BASIS OF SAID ORDER WOULD VIOLATE 


RESPONDENT'S RIGHTS TO EQUAL PROTECTION OF LAW, 




SUBSTANTIVE DUE PROCESS, AND PROCEDURAL DUE PROCESS.   

1.
Wis. Stat. § 48.415(4)  denies equal protection of law both on its face and as 



applied to Respondent in the current matter because it treats parents whose 



physical placement is suspended in family court differently than parents 



whose
physical placement is suspended in juvenile court, and the disparate 



treatment is not narrowly tailored to effectuate a compelling state interest. 

The government denies equal protection of the law when “persons equally situated are classified in an irrational or arbitrary manner.” Locklear v. State, 86 Wis.2d 603, 611, 273 N.W.2d 334 (1979). The sovereign may not draw distinctions between individuals based solely on differences that are irrelevant to a legitimate governmental objective. Reed v. Reed, 404 U.S. 71, 76 (1971). Article I, section 1 of the Wisconsin Constitution is substantially equivalent to the equal protection clause of the Fourteenth Amendment to the United States Constitution. See State ex rel. Fort Howard Paper Co. v. Lake District Board, 82 Wis.2d 491, 511 n. 10, 263 N.W.2d 178 (1978). Because courts have long recognized the right to parent one's children as fundamental, “a statutory classification that significantly interferes with this right must be examined under strict judicial scrutiny.” State v. Allen M., 214 Wis.2d 302, 318, 571 N.W.2d 872 (Ct.App. 1997) (citing Winnebago Cty. Dep't of Social Servs. v. Darrel A., 194 Wis.2d 627, 640, 534 N.W.2d 907 (Ct.App. 1995)). Under strict scrutiny analysis, a statutory classification that significantly interferes with the exercise of a fundamental right “cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.” Id. (citing Zablocki v. Redhail, 434 U.S. 374, 388 (1978)). In other words, a statutory classification infringing on a fundamental right must be narrowly tailored to advance a compelling state interest. Dane County Dep't of Human Servs. v. Ponn. P., 2005 WI 32, ¶25, 279 Wis.2d 169, 694 N.W.2d 344.


Wis. Stat. § 48.415(4) rather clearly treats parents facing similar orders denying physical placement of their children dissimilarly. With respect to a CHIPS order denying placement, there are numerous procedural safeguards, among which is the requirement that the order must contain conditions of return, which if met, necessitate reinstatement of visitation between the parent and his child. See generally Wis. Stat. § 48.355. Further, the issue in determining whether to cut off all contact between a parent and his child in a CHIPS dispositional order is whether it is safe to return the children to the parent's custody and care, a determination that rather clearly implicates a parent's fitness to parent. See Wis. Stat. §§ 48.355(1), 48.355(2)(b)6m.


By contrast, a family court order respecting custody and placement of a child does not require nearly the same panoply of procedural safeguards. The only substantial procedural safeguard beyond the basic due process requirements of notice and an opportunity to be heard is the requirement that a guardian ad litem be appointed when there is a contest regarding custody or placement of a minor child, see Wis. Stat. § 767.407(1)(a)2., and even that is not required in all cases of a contest regarding custody and placement. Wis. Stat. § 767.407(1)(am). In addition, the standards for fixing or modifying custody and placement orders require consideration of numerous factors, but all such factors are to be considered in arriving at the overarching goal of finding arrangements which are in the best interest of the child. See Wis. Stat. § 767.41(5)(am)1. to 16; see also Wis. Stat. § 767.451(5m). 


Finally, and perhaps most importantly, an order in family court fixing custody and placement not only does not require conditions of return to be set when all contact is severed between parent and child, such an order cannot be modified within the first two years following its entry absent a showing that modifying the current placement and custody arrangements “is necessary because the current custodial conditions are physically or emotionally harmful to the best interest of the child.” Wis. Stat. § 767.451(1)(a). Hence, within the relevant one-year period specified in Wis. Stat. § 48.415(4)(b), a family court order suspending all contact between a parent and his child cannot be changed as a result of any characteristic or efforts of the parent; it can only be changed where the child's current placement arrangements, over which the restricted parent has no control, are shown to have become a threat to the child's welfare. This is vastly different from the CHIPS scheme for restoring contact between the parent and the child, and the failure of Wis. Stat. § 48.415(4) to account for that difference represents a facial denial of equal protection. This is so because permitting the termination of parental rights based on a CHIPS order denying placement on the one hand, which requires an individualized determination of unfitness through the panoply of procedural protections afforded parents in that context, but then also permitting termination of parental rights based on a family court order denying placement on the other hand, which need not ever make an individualized determination of the parent's fitness and further focuses exclusively on the best interest of the child, is not even rationally related to a legitimate state interest, much less narrowly tailored to advance a compelling government interest. 


Even if the disparate treatment of parents denied placement in a CHIPS order denying placement as compared to a family court order doing the same is narrowly tailored to advance a compelling government interest in at least some cases, the disparate treatment here is most certainly not, rendering application of Wis. Stat. § 48.415(4) to Respondent an unconstitutional denial of his right to equal protection of the law under the circumstances of this case. In a CHIPS matter, as noted above, there are many stages at which a parent's fitness to parent is examined, and further, a CHIPS dispositional order denying placement to a parent is required to establish conditions which, if met by the parent, result in the resumption of placement of the child with the parent. 


In the present case, however, no such procedural protections were afforded Respondent in the family court proceedings. First, and contrary to law, the court in deciding the Petitioner's October 21, 2014 motion did not afford Respondent even the minimal procedural protection of the appointment of a guardian ad litem prior to suspending indefinitely all contact between Respondent and the child. See Wis. Stat. § 767.407(1)(a); RMTD, Ex. E. Second, the court's order appears to have been based solely on the fact of Respondent's incarceration awaiting trial on unproven allegations, as the Respondent's prior criminal history was known to the court when it approved the mediation agreement between the parties granting Respondent significant periods of placement. See Affidavit of Attorney Jeremiah Meyer-O’Day (Meyer-O’Day Aff.), Exs. A to C, attached hereto as Exhibit B. The same judge also had previously refused to cut off contact between Respondent and the child as a result of his being sent to prison or as a result of the underlying conduct involved, as can clearly be seen in the transcript of the sentencing hearing resulting in his prison sentence as well as the earlier transcript of a May 30, 2012 hearing on Petitioner’s request for a domestic abuse injunction against Respondent. Meyer-O’Day Aff., Exs. B-C. It does not therefore appear that any determination was ever made by the court as to Respondent's fitness to parent beyond the mere fact of his incarceration. Additionally, as with all parents subject to a family court order denying them all placement, it was legally impossible for Respondent to regain the right to have contact with the child absent a change in circumstances wholly beyond his control, as opposed to a CHIPS respondent, who is required to be given explicit notice of the keys to regaining contact via the required conditions of return. Compare Wis. Stat. § 767.451(1)(a) (requiring a showing that current placement is physically or emotionally harmful to child in order to modify a custody or placement order within two years of its entry) with Wis. Stat. § 48.355(2)(b)7. (requiring all CHIPS/JIPS dispositional orders to contain conditions of return with which the parent is expected to comply in order to regain placement of child). There is not so much as a rational basis for this difference in treatment of parents denied physical placement of their children based solely on whether or not the order denying placement was entered in family court as opposed to juvenile court, and as such, the distinction clearly cannot survive strict scrutiny review. 


  2.
Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the 



circumstances of this case because it denies him his right to substantive due process 

by allowing termination of his parental rights without requiring an individualized 


determination that Respondent is unfit to parent.

Generally, a challenged statute is presumed to be constitutional.  Ponn P., 279 Wis.2d 169, ¶16. That said, the right to substantive due process “addresses the content of what government may do to people under guise of the law.” Reginald D. v. State, 193 Wis.2d 299, 307, 533 N.W.2d 181 (1995). It protects against governmental action that either “shocks the conscience . . . or interferes with rights implicit in the concept of ordered liberty.” State v. Jorgenson, 2003 WI 105, ¶33, 264 Wis.2d 157, 667 N.W.2d 318 (internal quotation omitted). The constitutional right to substantive due process under the Fourteenth Amendment protects against state actions “that are arbitrary and wrong, 'regardless of the fairness of the procedures used to implement them.'” Monroe County DHS v. Kelli B., 2004 WI 48, ¶19, 271 Wis.2d 51, 678 N.W.2d 831 (finding termination of parental rights based on parent's status as a victim to be fundamentally unfair) (internal citations omitted). All parents are entitled to a “hearing on their fitness before their children are removed from their custody.” Stanley v. Illinois, 405 U.S. 645, 658 (1972). Furthermore, fundamentally fair procedures require proof of parental unfitness by clear and convincing evidence. Steven H. v. Kelly H., 2004 WI 47, ¶4, 271 Wis.2d 1, 678 N.W.2d 856 (citing Santosky v. Kramer, 455 U.S. 745, 747-48 (1982)).  


In evaluating whether a statute denies substantive due process, the strength of the private interest interfered with determines the level of scrutiny applied; where a statute infringes on a fundamental liberty interest, it may only do so constitutionally if it satisfies strict scrutiny. Kelli B., 271 Wis. 2d 51, ¶17. Where a fundamental liberty interest is involved, strict scrutiny requires that the statute in question is narrowly tailored to advance a compelling government interest. Id. Thus, the threshold question is whether Respondent has a fundamental liberty interest with respect to his parental rights to the minor child. Id. at ¶20. A parent has a fundamental liberty interest in parenting his or her child, at least where there has at one point been a substantial parental relationship. Id. at ¶23.Living with and having custody of one's children establishes that one has a fundamental right to parent those children. Id. at ¶24. See also, Matter of Parental Rights to K.D.L and S.P.K., 58 P.3d 181 (2002), explaining that, “severing the parent-child relationship in a TPR is ‘tantamount to imposition of a civil death penalty.’” Congress, along with the Courts, has recognized the right to parent as fundamental, “Removal of a child from the parents is a penalty as great, if not greater, than a criminal penalty.” H.R. Rep. No. 95-1386, pg.22 (1975). In the context of Wis. Stat. § 48.415(4), the compelling state interest involved is that of protecting children from unfit parents. Id. at ¶24; see also Wis. Stat. § 48.01. Given this compelling state interest, Wis. Stat. § 48.415(4) can only satisfy strict scrutiny if it is narrowly tailored to advance that interest. Id. at ¶17; Ponn P., 279 Wis.2d 169, ¶20.


Here, there can be no dispute that  for at least the first year of XXX's life, Respondent lived with XXX and Petitioner, and further, that even after that date, Respondent shared joint legal custody with Petitioner and had significant periods of placement, up until he was sentenced to prison in March of 2013. ZZZ Aff. Even after that, Respondent continued to make every effort to maintain his relationship with XXX by calling and sending letters on a weekly basis up until the point at which Petitioner blocked his calls and stopped accepting his letters to XXX in mid-2014. Id.; RMTD, Ex. C. Accordingly, he has a fundamental right to parent XXX, one which is entitled to strict scrutiny of any statute used to interfere with it. Kelli B., 271 Wis. 2d 51, ¶¶23-24. Thus, the present application of Wis. Stat. § 48.415(4) to terminate Respondent's parental rights must satisfy strict scrutiny in order to survive his constitutional challenge. Id. at ¶17.


The Wisconsin Supreme Court has been imperfectly presented with the issue of whether Wis. Stat. § 48.415(4) is unconstitutional as applied where it was founded on a CHIPS order denying placement for more than a year in Ponn P. 279 Wis.2d 169, ¶¶24-25. The emphasis is on 'imperfectly,' however, as a result of the Respondent's failure in that case to preserve the issue, due to the fact that his no-contest plea at the grounds stage resulted in his waiver of as-applied constitutional challenges to the grounds statute. Id. at ¶25. Nonetheless, the Ponn P. court went on to address the issue of whether, in the context of a facial challenge, Wis. Stat. § 48.415(4) was sufficiently narrowly tailored to survive strict scrutiny. Id. at ¶26. In answering in the affirmative, it was careful to assure itself that the underlying statutory scheme resulted in an individualized finding of unfitness, id. at ¶32-35, and further, stated multiple times that it left open the possibility of an as-applied challenge based on substantive due process grounds. Id. at ¶25 n. 6. Wis. Stat. § 48.415(4) was held to survive strict scrutiny in large part due to the nature of a CHIPS proceeding:

in regard to the statutory scheme being narrowly tailored, DCDHS and the amicus curiae argue that there are required steps that must be taken before reaching the application of Wis. Stat. § 48.415(4) in a termination of parental rights case and those steps form the foundation for the ultimate finding in subsection (4). They cite the following step-by-step process: (1) there is an initial decision to hold a child in governmental custody; (2) if the child is held in custody, then there must be a factual determination that the child is in need of protection or services before the next step will be reached; (3) if a child is found in need of protection or services, then the decision about whether to place the child outside the parental home is made; (4) if the child is placed outside the home, only after finding that parent-child visitation or physical placement would be harmful to the child may a parent be denied visitation and physical placement; and (5) if an order denying  visitation and physical placement is entered, it must contain conditions that when met will permit the parent to request a revision of the order to afford visitation or periods of physical placement. DCDHS and the amicus curiae submit that at each of these steps, findings must be made that reflect on the parent's fitness. We agree that the statutory step-by-step process that underlies § 48.415(4) is sufficient to show that subsection (4) is narrowly tailored to advance the State's compelling interest of protecting children against unfit parents[.]

Ponn P., 279 Wis. 2d 169, ¶26. Finally, the Court summarized its analysis, stating that

Looked at another way, this series of steps acts as a funnel, making smaller and smaller the group of parents whose relationships with their children are affected at each step, until only a very small number of parents would be affected by § 48.415(4). Accordingly, § 48.415(4) cannot be evaluated for a claimed constitutional infirmity in isolation. The full statutory scheme that precedes the implementation of § 48.415(4) must be evaluated as well. Therefore, it is with consideration of this statutory scheme underlying the ground stated in § 48.415(4), that we conclude that on its face § 48.415(4) is narrowly tailored to serve the State's compelling interest of protecting children from unfit parents, including the temporal component in this interest that promotes children's welfare through stability and permanency in their lives.

Id. at ¶32. It was the cumulative effect and nature of the steps involved in the CHIPS process leading up to a denial of physical placement lasting for more than one year that allowed the Court to find that the constitutional requirement of an individualized finding of unfitness had been met. Id. at ¶35; see also Stanley v. Illinois, 405 U.S. 645, 649 (1972).


Here, none of the procedural safeguards listed above were present. First, there was never an initial decision to hold the child in custody or in an out of home placement; rather, there was simply an order barring all contact between Respondent and XXX RMTD, Ex. F. Second, there was never a determination that XXX was a child in need of protection or services, and so far as the record in the family court action is concerned, there was never a finding at all as to what may or may not be in the best interest of the child. RMTD, Exs. E, F. Third, no decision was ever made to place the child out of the parental home; instead a decision was made to indefinitely suspend contact between Respondent and XXX, and further, that decision appears to have been based solely on the fact of Respondent's incarceration, or if not, that fact combined with the nature of the unproven allegations which resulted in Respondent's incarceration. RMTD, Exs. A, E, F. 


Fourth, there was never any explicit finding as to whether continued contact with Respondent would be harmful to XXX, in spite of the fact that Wis. Stat. § 767.41(4)(b) requires such a finding whenever a court intends to suspend all contact between a parent and his child. RMTD, Ex. F. Indeed, despite the clear existence of a contest relating to custody or placement, the family court failed to follow the unequivocal command of Wis. Stat. § 767.407(1)(a) by failing to appoint a guardian ad litem, who would have been tasked with investigating and reporting to the court his or her findings regarding whether suspension of contact between Respondent and XXX would be in the child's best interests. RMTD, Ex. E. Instead, the court simply stated, apparently in silent acceptance of Petitioner's counsel's misrepresentation that Respondent did not contest Petitioner's motion to suspend contact between himself and XXX, that “[i]t appears that your motion can be granted.” Id. 


Fifth and finally, and very much in contrast to a CHIPS dispositional order denying contact between a parent and his child, not only did the order fail to contain any “conditions that when met will permit the parent to request a revision of the order to afford visitation or periods of physical placement[,]” Ponn P., 279 Wis. 2d 169, ¶26, it could not have legally done so, as the operative law in family court disallows a conditional order relating to placement or custody of children, see Culligan v. Cindric, 2003 WI App 180, ¶ 13, 266 Wis. 2d 534, 669 N.W.2d 175 (“It is well settled that a circuit court lacks the statutory authority at divorce to order a change of physical placement that is both prospective and contingent on the occurrence of some anticipated event”). Furthermore, Wis. Stat. § 767.451(1)(a) expressly forbids a court from even considering a request for modification of a custody and placement order within two years of its entry based on anything having to do with the conduct of a parent who has been denied all contact with his child, focusing as it does solely on whether the change is necessary to protect the child from harm, and therefore solely on conditions obtaining in the child's current placement, which are by definition beyond the control of the parent denied all contact with the child. Accordingly, the family court order entered in this case fails to meet even so much as a single one of the considerations advanced by the Ponn P. court in support of its holding that a CHIPS order denying placement for more than a year entailed a constitutionally sufficient finding of unfitness, see id. at ¶¶26, 32-35, and as such, the family court order fails to be sufficiently narrowly tailored to survive strict scrutiny. Accordingly, Respondent asserts that the petition must be dismissed, as his rights cannot be constitutionally terminated based solely upon the family court order at issue here. See Kenosha County DHS v. Jodie W., 2006 WI 93, ¶¶55-56, 293 Wis. 2d 530, 716 N.W.2d 845 (termination improper where application fails strict scrutiny by failing to properly find parent unfit first).


3.
Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the 



circumstances of this case because it denies him his right to substantive due process 

by allowing termination of his parental rights based solely upon the fact of his 


continued incarceration.

As noted above, a parent who has had a substantial parental relationship with his child has a fundamental liberty interest in parenting that child, Kelli B., 271 Wis. 2d 51, ¶23, and where a statute allows interference with that fundamental liberty interest, it can only do so if the interference can survive strict scrutiny by being narrowly tailored to advance a compelling state interest. Id. at ¶17. With respect to a parent being denied all contact with his or her child for a period of more than a year without being able to regain that contact, whether pursuant to a CHIPS order or a family court order, termination of parental rights based upon such denial is constitutional only if it is premised on something more than the mere fact of the parent's incarceration. Jodie W., 293 Wis. 2d 530, ¶51. Stated otherwise, termination of parental rights pursuant to Wis. Stat. § 48.415(4) where the order giving rise to the ground is founded on a parent's incarceration is constitutional only where there are additional factors beyond the mere fact of incarceration underlying the order relating to the parent's “actual parenting activities.” Id. at  ¶52.


Jodie W. teaches that where a parent is incarcerated and the CHIPS or family court order denies that parent placement because of the incarceration, the following additional factors must be considered, including:  “[1] the parent's relationship with the child and any other child both prior to and while the parent is incarcerated[;] [2] the nature of the crime committed by the parent[;] [3] the length and type of sentence imposed[;] [4] the parent's level of cooperation with the responsible agency and the Department of Corrections[;] and [5] the best interests of the child.” Id. at ¶50 (brackets added); see also Ponn P., 279 Wis. 2d 169, ¶30 (finding that CHIPS order denying placement was based not only on incarceration, but also on conviction for sexual and physical abuse respondent perpetrated upon his own children).


Here, Respondent up until the time of his incarceration had a good relationship with XXX, or at least as good of a relationship as can be had with a very young child, and in any event, had not engaged in any criminal conduct with respect to the child, nor has there ever been any allegation that Respondent abused or neglected XXX at any point. ZZZ Aff.; RMTD, Exs. B-C. Further, after his incarceration, Respondent did everything within his power to maintain that relationship. RMTD, Exs. B-C. Second, there is no allegation that the crime for which Respondent was sentenced to the Wisconsin prisons involved victimization of XXX, nor can there be, as the conduct leading to his incarceration was directed solely at Petitioner. Meyer-O’Day Aff., Exs. A-C. In addition, Respondent's present incarceration, which began prior to the family court order being entered, is based solely upon allegations which have not yet been proved, albeit serious allegations. Third, no sentence has yet been imposed, and fourth, while there is not an agency involved, Respondent did complete his period on bond while awaiting the outcome of his Wisconsin case without a bond violation and while exercising significant placement of XXX throughout. ZZZ Aff.; Meyer-O’Day Aff., Exs. A-B. Finally, the best interests of the child have never been formally examined or investigated at any point in this matter, as the family court improperly failed to appoint a guardian ad litem to investigate and advocate for the child's best interests. RMTD, Exs. A, D-F. In short, none of the items identified by the Jodie W. court as factors that may have saved application of Wis. Stat. § 48.415(4) from violating Respondent’s right to substantive due process are present here, just as they were not present in that case. Jodie W., 293 Wis. 2d 530, ¶52.


Further, Respondent urges the Court to look to In re Keirrah O., 2010 WI App 19, 323 Wis.2d 279, 779 N.W.2d 725 (unpublished opinion citable for persuasive value pursuant to Wis. Stat. § 809.23(3)), a court of appeals opinion involving a straightforward application of Jodie W., which is attached hereto as Exhibit C. In that case, the father appealed an order terminating his parental rights to his daughter Keirrah under Wis. Stat. § 48.415(4). The father contended that the sole ground for terminating his rights under the statute was that he was incarcerated, and that therefore, pursuant to Jodie W., his substantive due process rights were violated. Keirrah O., 323 Wis.2d 279, ¶9. The court of appeals agreed, holding that Wis. Stat. § 49.415(4) as applied to the father in that case was not narrowly tailored to achieve the State's compelling interest in protecting children from unfit parents because, just as in Jodie W., there had never been an individualized determination of parental unfitness, and therefore that the State could not constitutionally terminate his rights based upon the order at issue there. Kerriah O., 323 Wis.2d 279, ¶¶18-19. The court specifically found that the family court's written explanation in its order established that the order denying placement did so solely on the basis of the father's incarceration; that explanation stated that “The court finds that a substantial change in circumstances has occurred since the entry of the last order regarding custody and placement of Keirrah. Specifically, the respondent, [Jerome] has received a substantial prison term. . . . A visitation schedule for the respondent, [Jerome], is denied at the present time, due to his criminal convictions and resulting incarceration . . . .” Id. at ¶18 (emphasis added, brackets and ellipses in original, internal quotation marks omitted).


The facts in this case are nearly identical to those in Keirrah O.: the underlying order relied upon as the sole ground to terminate Respondent's parental rights is a family court order, and more importantly, the sole reason offered in the order for suspending all contact between Respondent and XXX is not even contained in the paragraph indefinitely suspending such contact, but rather in the previous paragraph awarding Petitioner “sole physical custody,” a formulation which appears to conflate custody and placement into a single concept. RMTD, Ex. F. That provision states that “[i]n light of Mr. ZZZ’s custody status and prior criminal history the Court hereby grants YYY sole physical custody of the parties minor child.” Id. This phrase is strikingly similar to the phrase contained in the family court order at issue in Keirrah O. Compare id. with Keirrah O.,  323 Wis.2d 279, ¶18 (“A visitation schedule for the respondent, [Jerome], is denied at the present time, due to his criminal convictions and resulting incarceration . . .”). Accordingly, Respondent contends that just as in Keirrah O., the family court order at issue here cannot, consistently with his right to substantive due process, serve as the basis for termination of his parental rights pursuant to Wis. Stat. § 48.415(4), and as such, that the petition must be dismissed with prejudice. Keirrah O., 323 Wis.2d 279, ¶19; see also Jodie W., 293 Wis. 2d 530, ¶¶51-52.


4.
Wis. Stat. § 48.415(4) is unconstitutional as applied to Respondent in the 



circumstances of this case because it would deny him his right to procedural due 


process when it is based upon an order for which he did not have assistance of 


counsel and with respect to which no guardian ad litem was ever appointed, and 


during the course of which Respondent's right to a meaningful opportunity to be 


heard on said order was denied by Petitioner's and Petitioner's counsel's 



misrepresentations and the court's uncritical acceptance of same. 

In contrast to the substantive due process guarantees of the Wisconsin and United States Constitutions, the right to procedural due process in each of those documents requires, at minimum, that a person has notice of the action against him and a meaningful opportunity to be heard regarding that action. In re Saenz, 2007 WI App 25, ¶22, 299 Wis. 2d 486, 728 N.W.2d 765 (stating that “notice and the opportunity to be heard at a meaningful time and in a meaningful manner are the bedrock principles of procedural due process . . .”). In Santosky v. Kramer, the United States Supreme Court held that there was a three-part test for determining what kind of process is constitutionally due in a termination of parental rights proceeding, stating the following:

The nature of the process due in parental rights termination proceedings turns on a balance of the “three distinct factors” specified in Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 18 (1976): the private interest affected by the proceeding; the risk of error created by the State's chosen procedure; and the countervailing governmental interest supporting the use of the challenged procedure.

Santosky v. Kramer, 455 U.S. 745, 754, 758 (1982). 


Applying the first prong of the Mathews test to the present matter, the private interest affected by a TPR proceeding is unquestionably very strong. Respondent has a significant interest in his future relationship with XXX, his son. The Supreme Court of Wisconsin has described the interest involved as follows:

The rights to conceive and to raise one's children have been deemed “essential,” Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), “basic civil rights of man,” Skinner v. Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942), and “rights far more precious ... than property rights,” May v. Anderson, 345 U.S. 528, 533, 73 S.Ct. 840, 97 L.Ed. 1221 (1953). “It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder.” Prince v. Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 88 L.Ed. 645 (1944).


In re Termination of Parental Rights to Alexander V., 2004 WI 47, ¶ 22, 271 Wis. 2d 1,  678 N.W.2d 856 (quoting Stanley v. Illinois, 405 U.S. 645, 651 (1972)). Clearly, Respondent's liberty interest in parenting XXX is fundamentally important, and therefore the first Mathews prong demands that the process involved in terminating his parental rights is “fundamentally fair.” In the Interest of Jason P.S., 195 Wis.2d 855, 863, 537 N.W.2d 47 (Ct.App. 1995).


As to the second prong, the risk of error in the present matter is very high. Petitioner proposes to terminate Respondent's parental rights based solely on the November 17, 2014 family court order suspending all contact between himself and XXX pursuant to Wis. Stat. § 48.415(4). This order, as noted above, was entered without any of the procedural protections present in a CHIPS proceeding, and further, without even so much as the minimal procedural protections ordinarily afforded respondents in family court proceedings, such as appointment of a guardian ad litem to investigate and determine whether denying contact between Respondent and XXX would be in the best interest of the child. Additionally, and contrary to law, the order denied Respondent all contact (including necessarily all placement) without any finding as to whether placement or contact with Respondent would endanger XXX's physical, mental, or emotional health. See Wis. Stat. § 767.41(4)(b). 


Further, and also as spelled out in more detail above, in spite of Respondent's clear opposition to any change being made to the order granting him joint custody and periods of placement stated in his letter response to Petitioner's October 21, 2014 motion, the court apparently overlooked the contents of Respondent's letter when it implicitly accepted Petitioner's counsel's misrepresentation that Respondent's letter did not state any opposition to Petitioner's motion. This last circumstance establishes that Respondent's right to a meaningful opportunity to be heard was denied; he was not heard, but was in fact ignored. This denial of a meaningful opportunity to be heard cannot be considered to comport with the “bedrock principles of procedural due process.” In re Saenz, 299 Wis. 2d 486, ¶22. 


Finally, the countervailing government interest in allowing termination of Respondent’s parental rights based solely upon the family court order at issue here can only fairly be characterized as minimal to non-existent. First, as argued in section II.A above, the order was procured by fraud and is therefore void; there can be no legitimate interest in being able to rely upon such an order. Second, the interest in allowing parental rights to be terminated essentially by presumption based on a family court order without regard to whether that order was fundamentally fair with respect to its procurement or whether it involved an individualized determination of parental unfitness is not only minimally important at best, it is also unconstitutional as a matter of substantive due process. See Stanley v. Illinois, 405 U.S. 645, 649 (1972). Accordingly, to allow the family court order at issue here to serve as the basis for termination of Respondent's parental rights to XXX would violate Respondent's right to procedural due process, and as a result, Respondent asserts that the petition in the present matter must be dismissed with prejudice.  
CONCLUSION

For all of the reasons stated above, Respondent ZZZ, by and through his counsel, Jeremiah W. Meyer-O'Day, respectfully requests that the Court enter an order denying Petitioner's motion for summary judgment because Petitioner is not entitled to judgment as a matter of law, enter an order declaring that the November 17, 2014 order entered in Iowa County Case No. 11 FA XX is void ab initio due to having been procured by fraud, and in addition or in the alternative, enter an order granting his motion to dismiss the petition with prejudice.

Dated this ______ day of January, 2016.


Respectfully submitted,








_______________________________









Attorney Jeremiah W. Meyer-O'Day









Assistant State Public Defender









Attorney for Respondent ZZZ








223 West Maple Street









Lancaster, WI 53813









(608) 723-1566









State Bar No. 1091114
EXHIBIT A

EXHIBIT B

EXHIBIT C
24

