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Who are we, as TPR attorneys?

* How many of you have handled TPR cases?
* Where are you from?

* What other types of cases do you do?

* Why are you interested in TPR cases?

* What do you think the greatest challenges are in
TPR cases?

* What skills do you bring to TPR work?
* What are your feelings toward TPR parents?

How has your client reached this
point?

¢ Mental Health Issues
¢ AODA Issues

¢ Family Stressors (death of parent, spouse, sibling
significant other, etc.)

¢ Domestic Violence Issues

* Cognitive Issues

* Poverty (Home, food, utilities, diapers, etc.)
¢ Lack of Education

¢ Lack of Opportunity

¢ Children Have Special Needs




Where is your client now?

¢ Mental Health Treatment/Medications
* AODA Treatment/Recovery

* New influences (significant other, relative,
other children, mentor)

» Education/School (Including parenting
classes)

* Employment
* Housing

Really, where is your client now?

* How is your client feeling?

¢ What are the most important relationships in your client’s
life?

¢ What does a day in the life of your client look like?

¢ What are your client’s dreams, hopes, aspirations?

¢ What does your client think are her/his greatest strengths?

¢ Where does your client imagine her/his life in 1, 5 or even
10 years?

* What was/is your client’s relationship with her/his own
parents?

Explaining TPR to Clients

* Evolution of the law
* Goal of permanence

* Less emphasis on reunification due to
timelines

* Be prepared to respond to client’s feelings
of being singled out, picked on, life’s not
fair, why now?

* Give them a copy of the jury instruction




Isn’t this about the kids?

Where are they? Relative? Foster home? Are all the kids
living together? Why or why not?

What is your client’s relationship with the caregiver?
How often does your client see the kids?

Why does your client think the kids are in placement?
How does your client think the kids are doing?

What does your client think are the greatest needs of the
kids?

What does your client think are the greatest strengths of
the kids?

Visitation

Is the client seeing the kids? How often? Where? Supervised or
unsupervised? How does the client get there?

If the client is not seeing the kids, why not? (Not the social workers
excuses, but the client’s understanding.)

Evolution/devolution of the visits

Is client attending all visits? Canceling? No showing?

If visits are supervised, who is the supervisor? What does the client
think about this person?

How does the client think the visits are going?

What do they do during visits?

What does the client wish they could do during visits?

Does the client think the visits are good for the kids? Good for the
client?

How does the client feel after most visits?

Quiz: How well does your client
know the kids?

Name, d.o.b., age, name of foster parent, phone number

Grade, school, teacher’s name, favorite subject

Does the child have an IEP? Why/why not? What does it say? Did the
client participate in it?

Activities — sports, music, dance, etc.

Friends

Therapy — is child in therapy, name of therapist, does the child have a
mental health diagnosis, is the child on medications? Why does the
client think the child is in therapy/on medication? Does the client have
contact with the therapist?

Health — does the child have any physical health issues, who is
pediatrician, when was the last visit? Dentist?

What does the child want for his/her next birthday?




Cast of Characters

* Social Worker/Case Manager

— Who is it? How long has he/she been on the
case? Have there been prior social workers?

— What does the client think of the S.W.?

— What does the client think the S.W. thinks of
him/her? Why?

— How often does the client see the S.W.?

— Can the client give specific examples of
good/bad interactions with the S.W.?

Cast of Characters (cont’d)

¢ Guardian ad Litem (GAL)

— Who is it? Has the client met the GAL?

— Does the client know if the GAL has met with her/his
child?

— Does the client know what the GAL does?

— How does the client feel about the GAL?

— Does the client know the GAL’s recommendation
regarding TPR/adoption?

— If the client were the GAL, what would he/she
recommend? Why?

Cast of Characters (cont’d)

» Corporation Counsel/District Attorney
— Who is it? Has the client met him/her?
— What does the client think his/her role is?
e Judge
— Who is it? What does the client think his/her role is?
Prior experience with client? Substitution?
* Attorney(s) for other parent(s)

— Who is it? What is their role? Are they for or against
client? How should client interact with him/her?




Client Centered Interview

Time, time and more time
Open ended questions
Not just facts, incorporate feelings

Let client talk, even if it is not something on your
agenda (Often the most important information
isn’t the result of your questions.)

Don’t be afraid to challenge your client’s logic,
but do this compassionately

Forward thinking, not simply rehashing the past
Non-judgmental, compassionate

TPR Basics (The Law)

Civil not criminal cases — Civil procedure,
depositions, interrogatories, no right against
self-incrimination

Bifurcated (fancy way of saying two parts)
— Part I — Grounds Phase (Judge or Jury)

— Part I — Best Interests Phase (Judge)

Pretrial Issues (Motions to dismiss,
substitution, voluntary TPR, discovery)

Trial Part I - Grounds Phase
Section 48.415 Wis. Stats.

Abandonment

Continuing Need of Protection or Services (Continuing CHIPS)
Relinquishment

Continuing Parental Disability

Continuing Denial of Periods of Placement or Visitation

Child Abuse

Failure to Assume Parental Responsibility

Incestuous Parenthood

Homicide/Solicitation to Commit Homicide of Parent

Parenthood as the Result of Sexual Assault

Commission of Serious Felony Against One of the Person’s Children

Prior Involuntary Termination of Parental Rights to Another
Child




Grounds Phase - Strategy

* Jury vs. Court Trial

* Discovery

e Jury Instructions

* Loss = Finding of Unfitness

» Explore Alliances

¢ Identify and Interview Witnesses
* Summary Judgment

Trial Part IT - Best Interests Phase

* Disposition, but often referred to as best
interests phase

* To the court, not the jury

¢ Focus is on standard of “best interest of the
child”

¢ Section 48.426 Standard and Factors for
Disposition in TPR

Best Interests Phase (cont’d)

¢ Factors — Section 48.426(3)
*  Likelihood of adoption after termination
*  Age and health of child at disposition and removal
*  Whether child has substantial relationships and if
sever would be harmful
*  Wishes of child
*  Duration of separation from parent
*  Potential of stable and permanent family relationship

considering current/past placement history and
likelihood of future placements




Best Interests Phase - Strategy

Be prepared for anything and everything!

Investigate adoptive/foster parent/resource

Obtain permission from GAL to speak with the child

If older child, consider requesting the appointment of advocate counsel
Expert — bonding assessment

Review all evaluations/assessment of your client

Don’t just criticize. Provide a workable alternative to termination that
is arguably in the child’s best interest. (i.e. don’t argue reasonable
doubt as your theory of defense!)

* Too soon argument

* Re-emphasize the positive things your client has done, the conditions
the client has met

Theoretically, what happens if we
win?

“We won. Where do I pick up my kids?”

“Actually, we won 9+ months of more
services and supervised visitation!”

Special Topics for the Defense

v'Settlement Options
vIncarcerated clients
v'Competency

v'Dealing With Relatives




Settlement Options

Sadly, not many
Voluntary TPR

Visitation Agreements (although not legally
enforceable, tune in for more info.)

Stipulation to Grounds
Guardianship

Voluntary Termination

Client always has this option

It is your job to make sure your client knows this, BUT proceed with
caution and compassion

Ilkliiliimponanl that your client believe it to be the best option for the
chil

Difficult — who wants to feel that they didn’t fight for their child
Don’t pressure client, but be realistic about the case and the toll a trial
may have

Take the time to talk to your client, don’t rush anyone into this
decision

Prevents finding of unfitness, and TPR filing under 48.415(10) in case
of other children or future children in the following 3 years

Visitation Agreements

Component of voluntary termination

Talk to foster/adoptive parents about continued
contact between client and child

Assess relationship between foster parents and
client

Discuss with client how it would work — Is client
capable of doing this?

Not legally enforceable

Can include limited contact such as sending
photos and letters, not only visitation




Stipulation to Grounds

Not recommended

Proceed with caution

Tactical reason — i.e. get to phase II sooner, avoid
jury trial if GAL requesting it

Humanitarian reason — client can’t handle
voluntary termination, but client can’t handle
rigors of grounds phase

Teamwork reason — other parent in better position
in grounds phase without taint of client

Guardianship

$$$$ problem. No subsidized guardianship
in Wisconsin (perhaps new pilot program in
Milwaukee)

Can be appropriate in relative placements —
i.e. grandmother becomes mom, mom
becomes sister (although still no $$$3$)

Social workers will argue that it is not
permanent enough.

Incarcerated Clients

Collect information — How long is sentence? Visitation?
Letters? Photos? Is client taking advantage of programs in
jail/prison that would help the client meet conditions of
return?

Collect more information — Where is the child? Are other
family members involved with the child? What’s up with
the other parent and their family?

Jodie W. — Has client been incarcerated since conditions of
return ordered?

Unlike out of custody clients, incarcerated clients have
time to spare. Be prepared for different level of
involvement.




Competency

The statutory scheme of Chapter 48 is not clear as to whether counsel
must notify the court of doubts regarding client’s competency.

Under Sec. 48.41(3) if a GAL doubts competency of a parent to
voluntarily consent to TPR, the GAL must inform the court.

48.235 allows the court to appoint a GAL for the parent, if the court
finds the parent not competent. However, this statute does not explain
how the court makes the finding of competency.

Under 48,235(5m), the role of the GAL for the incompetent parent is
to provide assistance to the court and the parent’s adversary counsel in
protecting the parent’s rights in the proceeding. The GAL does not act
as adversary counsel.

CHIPS case that is informative for this issue: In Interest of T.L., 151
Wis. 2d 725, 445 N.W.2d 729 (Ct. App. 1989).

Unlike in criminal cases, the case does proceed despite finding of
incompetence.

Dealing with Relatives
(your client’s, not yours!)

Remember who your client is

Make sure you and your client are clear about who
you can give information to and who you can’t
Make sure relatives know your role and duty of
client confidentiality

Keep in mind that relatives can help. (Sometimes
— but even when relatives provide bad
information, at least you know what’s coming.)
Relative placement — late entries, does your client
think it is a good idea

Beware of the Emotional Drain of
TPR cases on your Client and You

Challenge — Be positive with your client but be
realistic.

Challenge — You are dealing with a lot of bad
facts. Your client wants to be heard. How do you
credibly and effectively tell your client’s story?

Challenge — Your client is going to hear extremely
ugly, highly personal, hurt-you-to-your core type
information. Is your client ready? How can you
help your client deal with this?

Challenge - You are just an attorney. Make
referrals to other professionals.
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Ending on a Positive Note

* YOU are representing a person who truly
needs your help

* YOU may be the only person who ever
fought for your client

* YOU can prove to your client, and everyone
else, that your client is a person, deserving
of respect and compassion, despite the
circumstances of the TPR
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