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INTRASTATE NOT INTERSTATE

Wis. Stat. § 971.11 Wis. Stat. § 976.05

Non-identical rights governed by separate statutory provisions



THE BASICS

• An INMATE in a Wisconsin prison . . .

• with an UNTRIED Wisconsin CRIMINAL CASE . . .

• has the right to DEMAND that trial in that case COMMENCE . . .

• WITHIN 120 days (felony) OR 90 days (misdemeanor).

• Failure to bring case to trial in time results in DISMISSAL.



OK. SO HOW DOES IT WORK?

• WARDEN given notice of a detainer being placed on the inmate by the 
PROSECUTING JURISDICTION

• Here’s an example:



AND THEN . . .
• The WARDEN notifies the INMATE of the DETAINER

• Like this:



AND THEN . . .
• INMATE decides whether to demand PROMPT DISPOSITION

• Can consult with attorney (but doesn’t have to (we’ll get to that in a second))

• No deadline for decision (aside from resolution of criminal case)

• Must notify institution of ultimate decision

• Once INMATE notifies of want to invoke PROMPT DISPOSITION . . . 

• WARDEN must file the proper paperwork and trigger right



WHAT’S THE PROPER PAPERWORK

• Statute requires:

• WRITTEN request . . .

• To the DISTRICT ATTORNEY in retaining jurisdiction . . .

• For prompt disposition of the case.

• MUST BE sent by CERTIFIED MAIL . . .

• FROM the WARDEN.



AS YOU’D EXPECT, THE DOC HAS A FORM



THE REST OF DOC-197



WE’VE GOT THE FORM, NOW WHAT?
• Mailed by certified mail to district attorney



WHAT PROMPT DISPOSITION GETS YOU

• A trial deadline (from date prosecutor receives it)

• 120 days felonies/90 days misdemeanors

• Absolute right to dismissal if deadline blown

• Good cause extensions allowable

• Defendant’s actions can eviscerate the right

• With or without prejudice is up to the court

• But dismissal must result



LAW ABOUT TRIGGERING

THE RIGHT

• “[T]he request for prompt disposition . . . IS NOT 
MADE BY A PARTY BUT BY THE WARDEN OR 
SUPERINTENDENT at the inmate’s request.” State 
v. Adams, 207 Wis. 2d 568, 558 N.W.2d 923 (Ct. 
App. 1996)

• “Once the district attorney RECEIVES THE 
REQUEST, the responsibility for prompt 
disposition is PLACED SQUARELY ON THE 
DISTRICT ATTORNEY.” State v. Lewis, 2004 WI 
App 211, 277 Wis. 2d 446, 690 N.W.2d 668.

Prompt disposition?

That’s your problem.



RIGHT TO DISMISSAL

• “If the . . . case . . . is not brought on for trial within the time specified . . . the 
case SHALL BE DISMISSED unless the defendant has escaped or otherwise 
prevented the trial, in which case the request for disposition of the case shall 
be deemed withdrawn and of no further legal effect.” Wis. Stat. § 971.11(7).

• “[T]he STATE’S failure to bring the case on for trial within the 120-day time 
period . . . PERMITS THE CIRCUIT COURT . . . to exercise its discretion TO 
DISMISS the criminal case WITH OR WITHOUT PREJUDICE.” State v. Davis, 
2001 WI 136, 248 Wis. 2d 986, 637 N.W.2d 62



WITH OR WITHOUT PREJUDICE

• “The detriment/benefit objective can be achieved in Wis. Stat. § 971.11(7) by 
allowing a circuit court to DISMISS a criminal case WITH PREJUDICE WHEN 
NO GOOD CAUSE is shown for the State's failure to comply with the 120-
day time period and to DISMISS a criminal case WITHOUT PREJUDICE 
WHEN GOOD CAUSE is shown for doing so.” Davis, 2001 WI 136.

• Davis has a LIST OF FACTORS the court should consider in making the 
decision (paragraph 29)

• But, remember: NO GOOD CAUSE = PREJUDICIAL DISMISSAL



GOOD CAUSE ADJOURNMENTS

• Extensions may be given upon a showing of good cause

• The speedy trial statute’s adjournment provision controls (§ 971.10(3))

• Court must put reasons for adjournment ON RECORD

• Must find ends of justice served by continuance outweigh the best interests 
of the public and the accused in a prompt disposition

• Has to be done BEFORE the deadline expires



A NOTE ON ADJOURNMENTS

• A good cause adjournment of a SPEEDY TRIAL RIGHT ALSO COUNTS for a 
prompt disposition adjournment EVEN IF the court had NO IDEA of the 
defendant’s RIGHT TO PROMPT DISPOSITION

• “While the circuit court DID NOT EXPLICITLY ADDRESS Butler's 
intrastate detainer request, WE SEE NO HARM, as the request and 
its attendant time limit were subject to the speedy trial grounds and 
authorization for a continuance.” State v. Butler, 2014 WI App 4

But srsly. WTF.



ESCAPE CLAUSE

• “ . . . unless the defendant has ESCAPED OR OTHERWISE PREVENTED THE 
TRIAL, in which case the request for disposition of the case shall be deemed 
withdrawn and of no further legal effect.” 971.11(7)

• No law as to what “otherwise prevented the trial” means

• But State v. Miller, 2003 WI App 74 talks about similar things in intERstate
detainer context

• Arguably, it’s going to have to be some PURPOSEFUL ATTEMPT TO DELAY 
by the defendant



QUICK RECAP

• Inmate (your client) was CONTACTED BY DOC STAFF about prompt 
disposition;

• Inmate (your client) TOLD DOC TO DEMAND prompt disposition;

• The warden MAILED THE DISTRICT ATTORNEY the inmate’s (your client’s) 
demand for prompt disposition; and

• The district attorney received the demand, thus TRIGGERING THE 
DISMISSAL DEADLINE.

AND . . . 



. . . NOBODY TOLD YOU ABOUT IT!!!!

And if that’s not bad enough . . .



YOU MIGHT NEVER FIND OUT ABOUT IT
• Remember:

• The DOC sends the paperwork to ONLY the district attorney

• The DOC WILL NOT CONTACT YOU to inform you that it’s discussed 
prompt disposition with your client

• Your client PROBABLY 
DOESN’T KNOW that 
you aren’t being informed

• Your client MIGHT NOT
EVER MENTION IT to you

• The prosecution MAY 
NEVER MENTION IT to you



WHAT IF YOU FIND OUT AFTER THE DEADLINE?

• Your client is ENTITLED TO DISMISSAL

• Case law allows DISMISSAL AFTER DEADLINE even WITHOUT NOTICE of 
deadline PRIOR TO expiration

• You can FILE A MOTION TO DISMISS

• Court gets to DECIDE ONLY whether WITH OR WITHOUT PREJUDICE

• The PRECISE REASONS for prosecution’s NONCOMPLIANCE are relevant 
to PREJUDICE INQUIRY; find them out



WHAT IF YOU FIND OUT BEFORE THE DEADLINE?

• Again, the PROSECUTION is responsible for compliance

• Only the PROSECUTION is provided NOTICE OF the right’s INVOCATION

• So, arguably, only prosecution has any responsibility to notify the court and defense 
counsel

• Arguably, DEFENSE’S FAILURE TO NOTICE does not relieve the prosecution 
of the CONSEQUENCES OF NONCOMPLIANCE



WHAT IF YOU FIND OUT AFTER UNTIMELY TRIAL?

• That’s a good question

• The PROSECUTION VIOLATED your client’s statutory rights and THE 
SOLELY RECOGNIZED REMEDY for that violation is DISMISSAL

• NOTHING in statute LIMITS AVAILABILITY OF REMEDY to BEFORE TRIAL

• NOTHING presently RECOGNIZES a CUT-OFF DATE to remedy

• Your client SHOULD BE ENTITLED TO DISMISSAL



WHAT IF YOU FIND OUT ON DIRECT APPEAL

FROM UNTIMELY TRIAL?

• That’s also a good question

• Arguably, your client should STILL BE ENTITLED TO DISMISSAL

• The prosecution FAILED IN ITS OBLIGATION to timely try the defendant, 
which was SQUARELY ITS RESPONSIBILITY

• There is support for this in State v. Butler



INEFFECTIVE ASSISTANCE OF COUNSEL FOR NOT

MOVING TO DISMISS?

• State Public Defender Appellate Div. has before alleged IAC for not filing 
motion to dismiss on prompt disposition grounds

• State v. Upthegrove, 2016AP2035-CR

• Defense counsel KNEW ABOUT THE ISSUE from ON-THE-RECORD DISCUSSION but 
did not file motion to dismiss

• IAC argument made only to COUNTERACT ANTICIPATED FORFEITURE claim

• Case decided on alternate theory; issue not addressed

• So, you will likely see that argument again



INEFFECTIVE ASSISTANCE OF COUNSEL FOR NOT

MOVING TO DISMISS?

• But (and the SPD argued this) . . .

• The prosecution is the only party that is obligated to comply with prompt disposition 
right

• Once the deadline is blown, statute says case “shall be dismissed”

• There is no recognized limit to when motion to dismiss for violation can be made

• Arguably, defendant should be allowed to assert right even after conviction despite no 
prior motion to dismiss

• So, not moving to dismiss arguably forfeits nothing, and thus is not IAC

• Though, expect to see continued litigation on the point



WHAT IF YOU FIND OUT IN 974.06 PROCEEDINGS?

• CANNOT RAISE the claim DIRECTLY (974.06 does not protect STATUTORY 
RIGHTS)

• May be able to allege INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 
for not raising issue on direct appeal

• This depends on whether the claim would have been cognizable on direct appeal;

• Whether there were direct appeal proceedings; and

• Whether direct appeal counsel chose not to bring the claim for strategic reasons



WHAT SHOULD YOU DO (TRIAL COUNSEL)?

• Do you WANT to know?

• Is client serving a STATE SENTENCE (even a revocation sentence)?

• Then ASK THE CLIENT about it

• If demanded, CONTACT DOC records to GET COPIES OF PAPERWORK

• You’ll need DOC-1163 & 1163A forms signed by your client

• Decide WITH YOUR CLIENT what you’re going to do

• DOCUMENT in the file and in a writing to client any COUNSELED 
DECISIONS



WHAT SHOULD YOU DO (APPELLATE COUNSEL)?

• ASK THE CLIENT about it

• If demanded, CONTACT DOC records to GET COPIES OF PAPERWORK

• You’ll need DOC-1163 & 1163A forms signed by your client

• Decide WITH YOUR CLIENT what you’re going to do

• DOCUMENT in the file and in a writing to client any COUNSELED 
DECISIONS



STATE’S ARGUMENTS

• The DOC-197 not signed by defendant

• Doesn’t have to be

• Defendant cannot prove written notice to DOC of invoking right

• That’s from DOC-166 (the notice form). It’s baseless

• Failure to notify the court before deadline constitutes forfeiture

• State squarely responsible for compliance

• Failure to move for dismissal until after trial constitutes forfeiture

• Again, it’s the State’s obligation and there’s no statutory deadline for the motion
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