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A. INTRODUCTION

1.

This outline was createth¢oused in conjunction with my lecture on the dftdc
the Court’s decisiondmatzer on reinterrogation of a person after that person
has effectively invoke tiranda right to counsel. However, | believe that this
outline has value as adtalone outline.

InMaryland v. Shatzer, 559 U.S. |, 130 S.Ct. 1213 (2010) the Court
addressed twbliranda issues—Miranda custody and reinterrogation of a person
after that person has effectively invoked khieanda right to counsel. The Court
explicitly recognized/created a break in custodgegtion to théedwards rule.

Outline abbreviations
a. MRTC: Miranda right to counsel.
b. LEO: Law enfomzent officer.

B. SHATZER INFORMATION/FACTS/HOLDINGS/IMPACT

1.

The Court’s opinion iMaryland v. Shatzer, 559 U.S. |, 130 S.Ct. 1213
(2010)consisted of three opinions: (1) the majority opmauthored by Justice
Scalia; (2) a concurring opinion-concurring in pamt concurring in the
judgment, authored by Justice Thomas; (3) a comguapinion-concurring in the
judgment, authored by Justice Stevens. All ninenbers of the Court agreed, for
different reasons, that the defendant’s reintetiogatatement was admissible
into evidence in the state’s case-in-chief----thg@as noMiranda related

violation.

The facts: (1) the defendant was serving a seat prison in Maryland; (2) the
defendant was questioned concerning a prior seasault (which had occurred
prior to the defendant’s present incarcerationfagust 7, 2003 by Detective
Blankenship; (3) the defendant was advised oMh@nda warnings and he
waived his rights thinking that the detective wasa#torney; (4) realizing his
mistake the defendant invoked Msranda right to counsel; (5) approximately



two years and six months later, during which titme defendant remained in
prison in the general population, another detedtima the same police
department as Blankenship interviewed the defendaadifferent prison on
March 2, 2006 concerning the same sexual assdehis#; (6) the defendant, after
being advised of and waiving tiMiranda rights, gave a statement on March 2;
(7) on March 7, 2006 the same detective returngdegrison along with another
officer, the defendant was advised of and waivedvtiranda rights, the

defendant made an incriminating statement, andéfendant then requested an
attorney.

InShatzer the Court addressed the issue of can the polite, abreak in
custody, reinitiate questioning/interrogation gdeason after he/she has
effectively invoked théMliranda right to counsel-how does a break in custody
affect theEdwards presumption of involuntariness. All nine membershaf Court
agreed that a defendant can be reinterrogatedaafisrak in custody. Their
disagreement centered on the required length direk in custody and the test
that should be used to determine if the break stady was sufficient-the
majority established a 14 day rule, Justice Thofaasred a shorter time, and
Justice Stevens favored a longer tiffilee Court (the majority opinion)
held/established a bright-line rule that if a paeré@ho has effectively invoked the
Miranda right to counsel) is released from custody for aqukeof fourteen days,
the person can be reinterrogated by the policearontg the same crime as the
original interrogation. | will refer to this as tiid day break in custody rule. In so
holding the Court held that after 14 days Husvards presumption of
involuntariness is not applicable. 559 U.S. at , 130 S.Ct. at 1223. Some of the
reasons behind the Court’s decision were:

When, unlike what happened in these three cases, a suspect has been
released from his pretrial custody and has returned to his normal life for some
time before the later attempted interrogation, there is little reason to think that
his change of heart regarding interrogation without counsel has been coerced.
He has no longer been isolated. He has likely been able to seek advice from an
attorney, family members, and friends.-And he knows from his earlier
experience that he need only demand counsel to bring the interrogation to a
halt; and that investigative custody does not last indefinitely. In these
circumstances, it is far fetched to think that a police officer's asking the suspect
whether he would like to waive his Miranda rights will any more “wear down the
accused,” Smith v. Illinois, 469 U.S. 91, 98, 105 S.Ct. 490, 83 L.Ed.2d 488
(1984) (per curiam), than did the first such request at the original attempted
interrogation-which is of course not deemed coercive. His change of heart is less
likely attributable to “"badgering” than it is to the fact that further deliberation in
familiar surroundings has caused him to believe (rightly or wrongly) that
cooperating with the investigation is in his interest. Uncritical extension of
Edwards to this situation would not significantly increase the number of
genuinely coerced confessions excluded. The “justification for a conclusive
presumption disappears when application of the presumption will not reach the
correct result most of the time.” Coleman v. Thompson, 501 U.S. 722, 737, 111
S.Ct. 2546, 115 L.Ed.2d 640 (1991).




At the same time that extending the Edwards rule yields diminished benefits,
extending the rule also increases its costs: the in-fact voluntary confessions it
excludes from trial, and the voluntary confessions it deters law enforcement
officers from even trying to obtain. Voluntary confessions are not merely “a
proper element in law enforcement,” Miranda, supra, at 478, 86 S.Ct. 1602,
they are an “unmitigated good,” McNeil, 501 U.S., at 181, 111 S.Ct. 2204, "
‘essential to society's compelling interest in finding, convicting, and punishing
those who violate the law,’ ” jbid. (quoting Moran v. Burbine, 475 U.S. 412,
426, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986)).

559 U.S.at _ , 130 S.Ct. at 1221-22. JusticenBHspin his concurring
opinion, argued: (1) that a break in custody allewmlice initiated
reinterrogation of a defendant after that defentfastinvoked the MRTC and (2)
that in this case the break in custody was of cieffit length to allow
reinterrogation of the defendant. He disagreed thiéhl4 day rule because he
believed that a shorter time would allow a reirdgation of the defendant or
other persons who invoke the MRTC. Justice Stevartgs concurring opinion,
agreed: (1) that a break in custody, under sonceirmistances, allows a police
initiated reinterrogation of a defendant after tthetendant has invoked the
MRTC and (2) that in this case the break in custedyg of sufficient length to
renderEdwards inapplicable. He disagreed, however, with the thétEdwards
alwaysceases to be applicable when there is a 14 dak mecustody and the
reasons used by the majority to support the cneatidhis rule.

4. The practical effect of the Court’s opinion$hatzer on police initiated
reinterrogation of certain persons after they haveked the MRTC.

a. Reinterrogation, either on the same crime or adfit crime, will be
legally allowed within a certain amount of timealmost all cases
because: (1) the defendant has been released frstody during the
pendency of the case; (2) the defendant at thdusioo of the case
will either be released from custody or will notibhevMiranda custody
because he or she is serving a sentence in jpiison.

C. REINTERROGATION AFTER A PERSON HAS EFFECTIVELXYVOKED THE
MIRANDA RIGHT TO COUNSEL

1. Introduction/General Law
a. The discussion that follows addresses reintatrog after an effective
invocation of theMiranda right to counsel.
b. These situations must be distinguished fronteeiogation situations after

a person has effectively invoked tkieranda right to remain silent (a
Michigan v. Mosley situation).See Sate v. Bean, 2011 W1 App 129, 1 33,
337 Wis.2d.406, 423, 804 N.W.2d 696.

C. | usually use the term “reinterrogation” ratki®an interrogation or
renewed interrogation. However, in some situatitesreinterrogation
could be an original interrogation if the invocatioccurred prior to any
interrogation.



d. TheEdwards presumption of involuntariness/tkelwards protective
umbrella after a person invokes thé anda right to counselShatzer, 559
U.S.at___ ,130S.Ct. at 1220, 1222, 1226. Tiseapresumption that a
suspect’s waiver of thiliranda rights is involuntary after the suspect has
invoked theMiranda right to counselShatzer, 559 U.S. at _ , 130 S.Ct.
at 1223.

e. The Fifth AmendmeMiranda right to counsel, unlike the Sixth
Amendment right to counsel, is noffense specifictate v. Cole, 2008
WI App 178, § 26, 315 Wis.2d 75, 91, 762 N.W.2d.711

f. Edwardsv. Arizona, 451 U.S. 477, 101 S.Ct. 1880 (198A)izona v.
Roberson, 486 U.S. 675, 108 S.Ct. 2093 (1988).
g. The invocation of the MRTC must be tiyniel be effective.

When is reinterrogation allowed after an assertif the MRTC-the law pricio

Shatzer.

a. The defendant initiates 8ate v. Hampton, 2010 WI App 169, 1 37-44,
330 Wis.2d 531, 550-53, Te8v.2d 901.

b. The defendant is provided with a lawyer dutimg reinterrogation/a
lawyer is present during Hubsequent interrogatidiate v. Cole, 2008
WI App 178, 1 25, 315 Wi.25, 90, 762 N.W.2d 711. This does not
occur very often for a vgigod reason.

C. Reinterrogation is not allowed on any offensaby officers while the
defendant remains in continuous custodyEbeards andRoberson rules.
See 12 below.

d. A break in custody situation. The United St&8apreme Court had not

directly addressed this issue prioiSmtzer. Shatzer, 559 U.S. at |
130 S.Ct. at 1220. Some jurisdictions had adopteeak in custody
exception to the continuous custody rule. Thosetsdaok different
positions as to the required length of the breatustody. An excellent
summary of the break in custody law prioiSt@tzer and the positions
taken by the various jurisdictions on this issue lsa found irState v.
Wessells, 209 N. J. 395, 37 A.3d 1122. 1127-28 (2012). Thes no
direct Wisconsin law on the break in custody exicepSee Sate v. Cole,
2008 WI App 178, 1 38, 315 Wis.2d 75, 97, 762 N.avi21.

e. In Wisconsin a person who was servisgrdgence in prison was in
custody forMiranda purposes.

When is reinterrogation allowed after an assertif the MRTC-the law after
Shatzer.

a. The defendant initiates it-2a above.

b. The defendant is providethva lawyer during the reinterrogation-2b
above.

C. The “continuous custody” no reinterrogation fBteabove-is still the law.

d. Reinterrogation is now allowed after a 14-degalil in custodySate v.

Bean, 2011 WI App 129, § 33, 337 Wis.2d 406, 423, 804 NM696;
Satev. Wessells, 209 N.J. 395, 37 A.3d 1122, 1129-30 (2012) (thar€Co



inShatzer explicitly recognized a break in custody exceptdter a
person invokes tileranda right to counsel).

IShatzer the Court held that a person who is serving a seeta prison
and who is in the generadgn population is not in custody fivtiranda
purposes.

The 14 day break in custody rule-genienal

a.

b.

®

o -

Terminology:14-day brealcustody rule or the 2-week break in custody
rule.
A 14 day break in custodg®theEdwards presumption of
involuntariness/the defemda no longer covered by ti@wards
protective umbrella-tBeéwards rule against reinterrogation of a person
after the person invokee BRTC is not applicable when there is a 14
day break in custody betwtee person’s invocation of the MRTC and
the initiation of subsequguestioning by the policélowesv. Fields,
565U.S. _ ,  ,132tS1181, 1190 (2012).
It ends thlwards presumption of involuntariness-the defendant is no
longer covered by tdwards protective umbrella.
The durational requiremeint4 days. The Court stated that the break in
custody must be of suffitiduration to dissipate the coercive effects of
being in custody. 559 WAS. |, 130 S.Ct. at 1222-23. The Court
referred to this as thealiran custody “durational requirement.” 559 U.S.
at 130 S.Ct. at 1Z2R# Court stated that 14 days satisfies this
durational requirement. 35%. at _ , 130 S.Ct. at 1223. Why did the
Court choose to set a dfedurational requirement length and why 14
days? 559 U.S. at __ , 330t at 1222-23, 26 argiate v. Wessells,
209 N.J. 395, 37 A.3d 112P29-30 (2012).
14 days is a fixed time pefoight line rule and not a flexible rule that
in some cases would allemterrogation during a lesser period of time
when a person is not intedg. Wessells, 37 A.3d at 1130-31.
There are numerous unansgvgreestions after thehatzer opinion.
What method of countingae used to determine the 14 days? Some of
the possible answers inelactounting system like that set forth at sec.
990.001(4) or a minute-torute counting system.
Must the 14 days be contirg®oli is my opinion that the 14 days must be
continuous.
When the prosecution must show a valid wabfe¢he Miranda rights,
what is the burden of prooffhompkins waiver or a higher burden of
proof?
The definition of custody/eiinis a person not in custody for this rule.
It is applicable to any imt&gation on any crime by any office@atzer,
550 U.S.at___ ,130S. Ct. at 1224-25.
The 14 day break in custodlg was applied itunited Sates v. Guzman,
603 F.3d 99, 102-06 (1st 2010).
The issue of the retroactiafythe Shatzer decision was discussed in
Satev. Wessells, 209 N.J. 395, 37 A.3d 1122 (2012).



The 14 day break in custody rule—the situatitvens the defendant is niot
custody when the reinterrogation occurs.

a.

Situation: a person: (1) effectively invokes BB TC while being
interrogated on crime A; (2) is then released fidmanda custody for 14
days; (3) is not iMiranda custody during the reinterrogation.

A person in this situation can be reinterrogatearime A or any other
crime.

Is there a requirement of an advisal offheanda warnings and a valid
waiver even when the defendant is not in custodyioanda purposes?
There is language ighatzer that would support an argument that the
answer is yesShatzer, 559 U.S.at _ , 130 S.Ct. at 1221, 1223, 1225-
26.

The 14 day break in custody rule—the reintertiogaoccurs when the defendant
is in Miranda custody.

a.

Situation: a person: (1) effectively invokes BB TC while being
interrogated on crime A, (2) is then released fidmanda custody for 14
days; (3) is then taken intdiranda custody on either crime A or some
other crime and reinterrogated.

A person in this situation can be reinterrogatearime A or some other
crime.

The defendant iBhatzer was inMiranda custody when he was
reinterrogatedSee also Shatzer, 559 U.S.at |, 130 S.Ct. at 1226.
There must be an advisal of Bieanda warnings and a valid waiver.
What is the waiver burden of proof?

The 14 day break in custody rule—a new crime.

a.

Situation: a person: (1) effectively invokes M@ TC while being
interrogated; (2) is then released from custodydss than 14 days; (3) is
interrogated on a new crime that occurred dfterdefendant was released
from custody; (4) is either not in custody or i<imstody on the new crime
when the interrogation occurs.

My gut reaction answer to this situation is tin&t interrogation is valid.
However, there is language $hatzer that would support the argument
that a person cannot be interrogated on a new atimag the 14 day time
period.

The 14 day break in custogg-a prior crime.

a.

Situation: agmer: (1) effectively invokes the MRTC while being
interrogated) (s then released from custody for less thandyd(3) is
interrogatedanew crime that occurred pritar the defendant’s release
from custod¥) (s either not in custody or is in custody whiea t
interrogatioocars.



b. The interrogatis lawful undeiShatzer.

9. The 14 day break in custodg-a violation of the “cease questioning”
requirement.

a. Is the 14 daydikren custody rule applicable to the situation vehé€t) a
person effeclivimvokes the MRTC; (2) the police do not cease
guestioning; (B¢ person is released from custody; (4) the peisso
reinterrogatedgt{er in custody or not in custody) after being @iu
custody for 1ayd?

b. There is languag&hatzer that would support an argument that the 14
day break intogty rule is_notpplicable in this situatiorghatzer, 559
US.at__ 0IRCt at 1221, 1225-26.

C. ldnited Sates v. Guzman, 603 F.3d 99 (1st Cir. 2010), the police did not
cease questigrohthe defendant after he invoked his MRTC. Tloai@
in rejecting tthefendant’s argument that the 14 day break irodystule
should not belégable because of the failure of the police tadrchis
invocation oetMRTC, stated “He cites no authority in supporsouth a
contention and @onclude that, after having been released far fou
months, Guzmanrmot contend that his prior invocation of Nganda

rights applied.” 603 F.3d at 106.

10. The 14 day break in custody rule-the defendangngiisg a sentence in prison or
jail.

a. InShatzer,559 U.S.at__ , 130 S.Ct. at 1224-25, the Couthe context
of determining what constitutes a sufficient breakustody that allows the
police to reinterrogate a person after that pehsmeffectively invoked his
Miranda right to counsel, clarified that an incarceratedspn is noper se
in custody foMiranda purposes-the mere fact of a prison setting alone is
insufficient to triggemMiranda custody. The Court held that a person: (1)
who is serving a sentence/incarcerated pursuamttmviction in a prison
and (2) is in the general prison population, isinatustody foMiranda
purposesSee also Fields, 565 U.S.at |, 132 S.Ct. at 1190.

b. Is the holding of the Court$hatzer, that a person is not Miranda
custody when the person is serving a sentencasarpnd is in the general
prison population, applicable to a person who iginin the general jail
population serving a sentence? Smatzer, the Court did not address this
question. It is my opinion that a strong arguntant be made that a person
in this situation, especially in a house of corigttype of situation or
where sentenced inmates are kept separate fromapdstainees, is not in
Miranda custody.See Howesv. Fields, 565 U.S. |, 132 S.Ct. 1181

(2012).
c. Therefore, a break in custody for renagation purposes can occur while a
person is serving a sentence in jagreson in the general population.

Fields, 565 U.S.at ___, 132 S.Ct. at 1190.



11.

12.

13.

d. Generally, an inmate who is servingreesgce in either prison or jail is not
in Miranda custody when he is questioned by law enforcemditens$ in
the jail or prisonFields.

The 14 day break in custody rule-how matstrogations.

a. Assuming that all of the 14 day break in custodg requirements are
met, how many times (and under what conditions)tbarpolice
reinterrogate the same person concerning the samezx

b. The role of the dog@ring/anti-badgering” rule in the answer.

The present status of thdwards-Roberson limitations on police initiated
interrogation after a defendant has effectivelykad the MRTC-the continuous
custody, forever, anyone, anywhere rule.

a. Did the Court irghatzer change the rule that a defendant, who has
effectively invoked the MRTC and who remains in womous custody,
cannot be interrogated by any law enforcement @fftoncerning any
crime even if the officer does not know of the piiovocation of the
MRTC and even if the defendant has met with anrradtpafter the first
interrogation-thdedwards continuous custody rule, tiioberson “there is
no separate investigation exception toHadevards rule, and thdoberson
“imputation” rule (the fact that the officer whormucted the
reinterrogation did not know of the defendant’seassn of the MRTC is
irrelevant)?

b. It is my opinion that th&hatzer decision did nothange this ruleshatzer,
559 U.S. at , 130 S.Ct. at 1222-24.
C. The Court iShatzer did not address the state’s argument that the

substantial lapse in time between the 2003 and 2G86pts at
interrogation of the defendant independently ertie@dwards
presumption of involuntarinesShatzer, 559 U.S. at _ n 4. 130 S.Ct. at
1222 n. 4.

d. It is my opinion that the prior “eterhahture of this rule will be
drastically reduced because of the combined effettte new 14 day
break in custody rule and the rule that a defenstaptison or jail in the
general population serving a sentence is not itodysor Miranda
purposes.

e. Is this rule applicable to a crime cormtedi by the defendant while he/she
is in continuous custody, especially one commiitetthe jail or prison
setting?

The burden of proof when there is angallieon that the defendant effectively
invoked hisMiranda right to counsel. Iistate v. Cole, 2008 WI App 178, | 23-
45, 315 Wis.2d 75, 89-101, 762 N.W.2d 711, the Caddressed the proper
allocation of the burden of proof when the defeni@dlieges that his statement is
inadmissible in the state’s case-in-chief becaidsbe defendant’s previous
invocation of theMiranda right to counsel. The state’s position was thateoit
establishes its prima facie case, the burden th@defendant to produce credible



evidence that the defendant had previously invdketiranda right to counsel.
The Court did noadopt the state’s position. It held that when feigant gives
the State timely notice that he or she is clainthreg he or she did not waive the
Miranda right to counsel (in relation to the statement thdieing litigated)
because of a previous invocation of Mianda right to counsel by the defendant
(and therefore the statement being litigated idmmasible in the state’s case-in-
chief because of an invalid waiver), the Statethagurden of proof /proving at
the suppression hearing (both the burden of gaingdrd with a prima facie case
and the burden of persuasion) that the defendantqursly waived his/her
Miranda right to counsel/that the defendant waived hisMianda right to
counsel on the prior occasion that is the subjettedefendant’s allegation. This
would include showing that the defendant did néaatively invoke theMiranda
right to counsel during a pridfliranda custody interrogation, that the prior
interrogation/incident did not occur, etc



