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WHAT’S MY CASE?



THEORY OF DEFENSE

• That combination of facts and law which in a common 
sense and emotional way leads the court to conclude a 
fellow citizen has been wrongfully accused. 
-T.Natalie

• One central theory that organizes all facts, reasons, 
arguments and furnishes the basic position from which one 
determines every action in the case. 
-M.Conte

• A short articulation in story form of why the jury should do 
what you tell them to do that is consistent with your legal 
defense, the facts, and the dominant emotion of your case.

• -K.Smolar





Avoid Tunnel Vision.





Add the Layers that Matter.

Freedom.



Finding the Story:



INVESTIGATE



What Does the Prosecution Not Have?
What Did They No Do? 

What Will They Not Give the Jurors?



Bad Facts 
Good Facts 

Facts I Can’t Change
Facts I Have Yet to Find

Brainstorming the Case File and 
Defense Theory.

Why/What/How-Storming



BRAINSTORMING

• Uncritically gather the facts. Inclusive process.
• Identify the connections. Associative process.
• Prod your client - pose questions – talk through issues.
• Storyboard – Timeline – Experiment.
• Who are the witnesses?  Good/Bad/Neutral.
• Record what’s not in the reports.
• Develop a case vocabulary.
• Isolate themes that speak to emotion, universal truths.
• Repetition and vocabulary are key.

• Write your theory. Again. Again.



Ethos

Pathos

Logos

Action

Emotion

Justice

Truth

Empathy

Common Sense

Argument

Additional Facts



Stories 
Reveal
Truth.

Stories
Engage 
The Listener

The stories of 
our case.
The theater 
of our
cour.



Experience
Information
Background
State of Mind
Emotion
Fact



Lawyers:
Good Students
Able to Master Large Amounts of Information
Thorough – No Fact or Argument Left Behind 
Logical; Uninfluenced By Passion/Prejudice 
Focus on Self / Own Argument or Position

Storytellers:
Relate Narratives That Reveal the Truth
Decide Which Facts Important / Unimportant
Recognize Emotional Hooks of Story From Inside
Focus on Audience: Stimulate & Share 
Connect. 

OUR CHALLENGE: 
THE LAWYER VS. THE STORYTELLER



Theory of Defense:
What is Important/Vital? The Compelling Issue?

Communicate That Into Theory and Theme.
Translate Theme: Emotion, Language, 

Storytelling.



OUR CASE:
THEORIES OF DEFENSE
(OR) WHAT HAPPENED?

“I didn’t do it.” 
The accusation is false

“They can’t prove it.”
The prosecution’s case is bad

“He was gonna kill me.”
Self Defense

“They’re lying on me”
Snitch is getting a deal/
Unreliable Witnesses



THEORIES INTO THEMES, 
STORYTELLING LANGUAGE, & EMOTION

• Bad Case; Bad Investigation
= Government Has It Wrong (disaster)
= They Don’t Care  Get it Right (disgrace)
= They Have Tunnel Vision (bias; prejudice)
= We Should Expect Better (ripped off; cheated)
= I Was Justified (vindication)

• False Accusation 
= Accuser is Mistaken (calamity, sad)
= Accuser is Wrong (inept, pride)
= Client is Getting Railroaded (bullying, stubborn)
= It Was Self-Defense (fear)
= Snitch is Lying (deceit, treachery, tragedy, 

anger, duty)



“On October 1st, Omario Little was confronted by a 
violent attack leaving him with a terrible choice: defend
himself or die. In that moment, out of fear, he acted to 
save his life. The government now accuses him of 
homicide. They are wrong, and Omario Little, an 
innocent man, deserves better. The evidence will show 
you the truth and lead you to his vindication.”



“In jail and facing trial for committing six armed 
robberies, Dimonte Rogers was desperate. He knew his 
only way out was to lie, so he sold police a fake story, and 
they bought it, using their power to falsely accuse Tyrone 
Richards 19 months after their investigation excluded 
him. Using a lying robber’s statement to make a case 
against Tyrone is wrong. You have the power to prevent 
this tragic outcome.”



Know Yourself
Know Your Adversary
Know Your Stuff



Preparation: Background 
Work, Characters/Players, 
Periphery, Technical Issues, 
Terminology. 
Translation: Define The 
Facts & Break Them Down. 
Frame the Issues for Each 
Witness. Theory is throughout.
Pace: Choose Proper Amount 
of Time, Tone, and Speed.

Know 
Your 
Stuff.
Lead: Take control. 
Be a Knowledge 
Resource for Jurors; 
The Person They 
Want to Hear From.



What characters in 
our case / story will 
share, 
demonstrate, 
illustrate, or
evoke 
these emotions 
(with / to / for / in) 
our jurors?

deceit; betrayal; tragedy; 
pride; stubborn; inept;
treachery; fear; disaster; 
disgrace; bias; prejudice;
ripped off; cheated;
vindication.

Know Your Stuff:

The Theater of the 
Courtroom



Guilt 
Innocence
Love
Truth
Betrayal
Good 
Evil
Anger 
Vengeance
Fear
Vindication
Pain 
Hatred 
Trust
Deceit

Finding the Dominant 
Emotion:



Witnesses:
Who Am I?
What’s My 

Motivation?
Liar 
Mistaken
Fool
Loyal / Biased
Limited / Unimportant

> Cast the Witness
> Customize Tone Accordingly

Know Your Stuff:



The Theatre of the Court

The Dominant Emotion of the Case or Chapter



justice
“Them Belly Full But We Hungry, A Hungry Mob is an Angry Mob”

Communicating Through Words and Themes:



equality
Communicating Through Action:





ADDRESSING THE JURY

• Avoid pandering. 
• Look at your audience & relate to them. Share the 

experience.
• Ignore chronology or summaries of the evidence & 

witnesses – “weave” case facts into theory of defense, 
themes & arguments.

• Pick your battles. Trust that jurors remember some things 
on their own.

• Don’t model yourself after 
MLK, JFK, Clarence
Darrow, or anyone else;
be the best version of 
YOURSELF.



Find your inner champion,
Walk with jurors along the path to the truth,

And achieve justice.



www.MilwaukeeCriminalLawyers.com
(PPT on Blog)

Thank You.

http://www.milwaukeecriminallawyers.com/
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