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	MOTION TO DISMISS PETITION FOR TERMINATION OF PARENTAL RIGHTS     



The respondent by his attorney, , hereby requests an order dismissing the petition to terminate the respondent’s parental rights as this Court lacks jurisdiction to modify the previous child custody determination. An out-of-state Court previously made a child custody determination concerning Child. The current termination of parental rights (TPR) petition seeks to modify that determination. Jurisdiction to modify “a child custody determination made by a court of another state” under the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) is governed by the requirements of Wis. Stat. §822.23.
 
According to the petitioner, an out-of-state court decided a guardianship case on June 4, 2015 in County case no. granting the petitioner guardianship of Child. See petitioner’s “Uniform Child Custody Jurisdiction and Enforcement Act Affidavit”, and “Attachment to Petition for Termination of Parental Rights” both filed with this Court on September 30, 2019. The Wisconsin Supreme Court has opined that both guardianship and termination of parental rights (TPR) constitute “custody proceedings”. In Interest of A.E.H., 161 Wis. 2d 277, 299–302, 468 N.W.2d 190, 199–200 (1991)(citing to the Uniform Child Custody Jurisdiction Act, the predecessor statute to the current Uniform Child Custody Jurisdiction and Enforcement Act). Because both types of actions are considered “custody proceedings” they are governed by the UCCJEA as adopted by Wisconsin in Wis. Stats. ch. 822. Id. 
As there has previously been a “child custody determination made by a court of another state,” the TPR petition before this Court constitutes a request to modify said order. A.E.H., 161 Wis. 2d at 299-302. While the respondent agrees this Court would have jurisdiction to make an initial determination under Wis. Stats. §§822.21(1)(a) or (b), in order for this Court to have jurisdiction to modify “a child custody determination made by a court of another state” the requirements of either Wis. Stats. §§822.23(1) or (2) must be satisfied. 
Wis. Stat. §822.23(1) requires a ruling by, “the court of the other state…that it no longer has exclusive, continuing jurisdiction under s. 822.22 or that a court of this state would be a more convenient forum under s. 822.27” (emphasis added). The statute specifically states this ruling can only be made by “the court of the other state” which in this case is NAME OF OTHER STATE. Therefore, it is beyond the scope of this matter to determine whether OTHER STATE retains “exclusive, continuing jurisdiction” or whether Wisconsin is a “more convenient forum” for the requested modification, and should not be examined further. The court record here is void of any indication that an OTHER STATE court has ruled on either issue presented by Wis. Stat. §822.23(1). Absent an affirmative showing by the petitioner that such a ruling has been made, this Court should proceed as though it has not been made.
 
Alternatively, Wis. Stat. §822.23(2) permits modification of a prior child custody determination if “[a] court of this state or a court of the other state determines that the child, the child's parents, and all persons acting as parents do not presently reside in the other state” (emphasis added). A ruling under this subsection may be made by either a Wisconsin or OTHER STATE court and needs to be examined further. Child’s father resides in OTHER STATE despite being currently imprisoned by the federal government in YET ANOTHER STATE. Once released from custody father intends to return to OTHER STATE where he had continuously lived prior to being placed in federal prison in YET ANOTHER STATE. Father never voluntarily changed the state in which he resides from OTHER STATE to YET ANOTHER STATE. 
The U.S. Court of Appeals for the Seventh Circuit stated, “[w]e agree with the four other circuits that have considered the question…that since domicile is a voluntary status, a forcible change in a person’s state of residence does not alter his domicile; hence the domicile of the prisoner before he was imprisoned is presumed to remain while his is in prison.” Sullivan v. Freeman, 944 F.2d 334, 337 (1991). (See also, In Interest of Corey J.G., 215 Wis. 2d 395, 418–19, 572 N.W.2d 845, 854–55 (1998)(determining that for purposes of venue under Wis. Stat. §48.185 (1993-94) “resides” is equivalent to “domicile”)). Therefore, where a person is domiciled or resides is legally distinct from mere physical presence and requires a voluntary, ongoing intent to remain. Because father’s physical presence in YET ANOTHR STATE is due solely to his incarcerated status, he continues to reside, for purposes of Wis. Stat. §822.23(2), in the “other state” of OTHER STATE. 
As, 1) the record is void of any ruling from an OTHER STATE court that “it no longer has exclusive, continuing jurisdiction” or that Wisconsin is a “more convenient forum”, and 2) the father of Child still resides in OTHER STATE, this Court does not have jurisdiction to modify the existing child custody determination. As no jurisdiction under Wis. Stat. §822.23 exists, the respondent respectfully requests this matter be dismissed.
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� “Temporary emergency jurisdiction” under Wis. Stat. §822.24 does not require an assessment under Wis. Stat. §822.23, but that does not apply in the present case based on Child’s continued placement with the petitioner. 


� “Any person seeking the affirmative action of a court has the burden of proving or demonstrating its jurisdiction to grant the relief sought.” In re Daniels' Estate, 53 Wis. 2d 611, 615, 193 N.W.2d 847, 849 (1972).
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