
Prepar ing for  and 
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M atthew  Gies f eldt,   

As s is tan t State P ubl ic Def en der s    





“ Best  In terest ”  Phase 
W is  Stat.  §  4 8 .4 26 ( 2) :  Stan dar d.  T he 

bes t in ter es ts  of  the ch i ld s h al l  be the 
pr evai l i ng  f actor  con s ider ed by  the 

cour t in  deter m in in g the dis pos ition  of  
al l  pr oceedin gs  un der  th is  s ubchapter .  



Cour t ’ s Opt ions at  Disposi t ion  

* * On ly  the cour t m ak es  the decis ion ,  n ot the jur y .  

● T he cour t m ay dis m is s  the peti tion  i f  i t f in ds  that 
the eviden ce does  n ot w ar r an t the ter m in ation  of  
par en tal  r ights .  ( W is .  Stat.  §  4 8 .4 27( 2) )  

● T he cour t m ay en ter  an  or der  ter m in atin g the 
par en tal  r ights  of  on e or  both  par en ts .  ( W is .  Stat.  §  
4 8 .4 27( 3) )  



Wis. Stat . §  48.427(1) : any par t y m ay present  evidence 
relevant  to the issue of  disposi t ion, including exper t  
test im ony, and m ay m ake al ternat ive disposi t ional  
recom m endat ions to the cour t ...   

Wis. Stat . §  48.299(4) (b) : rules of  evidence are not  binding; 
hearsay adm issible w i th ci r cum stant ial  guarantees of  
t rustwor th iness; pr ivi lege in tact ; m ay m ake evident iary 

object ions; evidence st i l l  subject  to m ater ial i t y, 
relevance, and probat ive value  



So, what  is relevant , 
m ater ial ,  pr obative?  



Disposi t ion Factors  
“ B es t I n ter es ts ”  def in ed in  Wis. Stat . §  48.426(3) :  T h e cour t 
s h al l  con s ider ,  but i s  n ot l im ited to th e f ol low in g:  

(a) L ik el ih ood of  adoption  af ter  ter m in ation  

(b) Age an d h ealth  of  ch i ld at tim e of  dis pos i tion  an d r em oval   

(c) W h eth er  ch i ld h as  s ubs tan tial  r elation s h ip w ith  
par en t/f am i ly  an d i f  i t  w ould be h ar m f ul  to th e ch i ld to s ever  
th es e r elation s h ips  

(d) W is h es  of  th e ch i ld  

(e) Dur ation  of  s epar ation  of  par en t f r om  ch i ld  

       



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 
(a) L ik el ih ood of  adoption  

◆ Depar tm en t of  Ch i ldr en  an d F am i l ies  
R epor t 

◆ P r opos ed- adoptive- par en ts ’  pr om is es  

◆ Status  of  adoption  s tudy/l icen s e 

◆ P r evious  placem en ts  

◆ ?? 



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 
( b)  Age an d health  of  the chi ld at tim e of  dis pos ition  
an d r em oval   

◆ P hys ical  an d m en tal  health  of  the chi ld 

● Abus e or  n eglect dis cus s ed in  CH I P S tr ial  

◆ Special  n eeds ?  

◆ B on ded or  attached?  

◆ ?? 



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 ( c)  W h ether  the chi ld has  s ubs tan tial  r elation s hips  w ith  
par en t an d par en t’ s  f am i ly  an d w h eth er  i t  w ould be 
h ar m f ul  to the chi ld to s ever  th os e r elation s h ips  

◆ T h er apis t r ecom m en d total  s ever an ce?  

◆ P r om is es  of  con tin ued con tact by  f os ter  par en t? 

◆ E x am ples  of  n ur tur in g in ter action s  

◆ F am ily  m em ber s  in  th eir  tr adition al  r oles ? 
E x tr aor din ar y  r oles ?    

◆ Sibl in gs  in  di f f er en t adoptive r es our ces  or  n ot in  
 

 



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 
( d)  W is hes  of  the chi ld 

◆ Guar dian  ad li tem 

◆ N ot jus t r epor t,  but w itn es s es  to s uppor t 

◆ Chi ld’ s  action s ,  n ot jus t w or ds  

◆ An ythin g to r ef ute guar dian  ad li tem? 

◆ ??  



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 
( e)  dur ation  of  s epar ation  f r om  par en t  

◆ E x per t? ( Don ’ t r ely  on  “ com m on  s en s e” )  

◆ Age of  ch i ld dur in g the s epar ation  

◆ R ef r am e “ s epar ation ” - did par en t vis i t,  
com m un icate,  etc.  w ith  chi ld w hi le n ot l ivin g 
w ith  her ? 

◆ ?? 



Disposi t ion : t he “ best  i n ter ests”  ph as e  
 
( f )  W h eth er  th e ch i ld w i l l  be able to en ter  in to a m or e 
s table an d per m an en t f am i ly  r elation s h ip as  a r es ult of  th e 
ter m in ation ,  tak in g in to accoun t th e con dition s  of  th e 
ch i ld’ s  cur r en t placem en t,  th e l ik el ih ood of  f utur e 
placem en ts  an d th e r es ults  of  pr ior  placem en ts .   

◆ I s s ue at tim e of  r em oval  r ecti f ied?  

◆ Attack  on  pr opos ed adoptive par en t( s )  

◆ H ave oth er  placem en ts  f ai led? 

◆ ?? 



Focus your  argum ent  

● I den ti f y  a th em e f or  dis pos i tion ,  jus t l ik e your  
tr ial  

● You m ay n ot be able to pr evai l  on  ever y  f actor ,  
f ocus  your  atten tion  on  th e s tr on ges t ar eas  

● B e cr eative.  F r am e th e f actor s  in  your  cl ien t’ s  
f avor  



Other  Basics of  t he Process 

● Cour t R epor t ( W is .  Stat.  §  4 8 .4 25)  

○ M ay be us ed w ith  tes tim on y of  s ocial  w or k er   

○ I n cludes :   

■ P er m an en cy plan n in g 

■ L ik el ihood of  adoption  ( in  SW ’ s  opin ion )   

■ Statem en t of  s er vices  n eeded  

○ T im in g of  dr af tin g an d f i l in g?  

   

        



Other  Basics of  t he Process 

● T im in g of  Dis pos ition ?  

○ 4 5 days  f r om  f act f in din g ( W is .  Stat.  §  
4 8 .4 24 ( 4 ) )  or  s oon er . . .  

○ Con s ider  tim in g s tr ategical ly  

○ K n ow  w hen  your  judge pr ef er s  to do the hear in g 
s o you can  pr epar e your  cl ien t 



Other  Basics of  the Process 
 ● B ur den  of  pr oof ?  

○ P r epon der an ce of  the eviden ce  

○ P eti tion er ’ s  bur den  

○ B ut ar gue that i t s hould be h igher … 

● F os ter  par en t has  the r ight to be hear d- - can  be 
tes tim on y ( i f  cal led by  a par ty) ,  w r i tten  s tatem en t 
or  or al  s tatem en t.  ( W is .  Stat.  §  4 8 .4 27( 1m )  

 



Al ternat ive Disposi t ion Argum ents 

● R ever t back  to the CH I P S cas e 

● T r an s f er  of  Guar dian s hip to cur r en t placem en t 

● M ove k id to r elative placem en t- - then  T r an s f er  of  
Guar dian s hip or  jus t k in s hip 

○ Subs idiz ed guar dian s hip ( Coun ty  $ $ )  v.  
adoption  as s is tan ce paym en ts  ( State $ $ )  

● M ove the k id hom e im m ediately  



Prepar ing Cl ient  for  Disposi t ion  
● R em in d cl ien t:  w in n in g jus t gets  you a CH I P S cas e back  

● I t  i s  im pos s ible to pr epar e your  cl ien t f or  th e ultim ate 
decis ion  of  h is /h er  par en tal  r igh ts  bein g ter m in ated.  

● Decide w h eth er  your  cl ien t w i l l  tes ti f y  ( or  m ak e a 
s tatem en t/w r ite a letter  i f allowed)  

● Dis cus s  w h at oth er s  w i l l  tes ti f y  to an d eviden ce th e 
par en t w i l l  h ear  

● E x plain  th e di f f er en ces  betw een  f ocus  in  gr oun ds  ph as e 
( on  th e par en ts ’  action s )  an d dis pos ition  ( bes t in ter es t 

   



Prepar ing for  Disposi t ion  

● Don ’ t f or get- - Dis pos ition  is  jus t as  im por tan t as  
the f act- f in din g 

● B egin  iden ti f y in g w itn es s es  f or  dis pos ition  ear ly  in  
pr oces s  

● T hin k  about dis pos ition  w hen  con ductin g 
dis cover y .  

● As k  s ocial  w or k er  to look  in to f am i ly  placem en ts .  

● Con s ider  f i l in g chan ges  in  placem en t/guar dian s hip 
      



Prepar ing for  Disposi t ion cont ... 

● Con s ider  how  m uch in f or m ation  about cl ien t’ s  
con tin ued pr ogr es s  ( in  tr eatm en t,  at vis i ts ,  in  other  
s er vices ,  etc.)  s hould be pr es en ted 

● Chan ges  i f  you have s tipulated to gr oun ds  ( w hich ,  
again ,  you s houldn ’ t do ex cept in  R AR E  in s tan ces )  

● “ F ai led”  adoption s - - w hen  the f ai r y  tale en ds .  



Witnesses 

● E x per ts  ( ps ych ological ,  bon din g ex per t)  

● F am i ly  m em ber s  

● V is i tation  w or k er s  

● K ids ’  th er apis ts  

● T h e k ids ? 

 



Deal ing w i th foster  parents 

● R eques t th e en ti r e f i le f r om  th e l icen s in g agen cy 

● Depos ition s  of  f os ter  par en ts  

● E n s ur e y ou’ r e gettin g em ai ls  betw een  cas e m an ager ,  
F P s ,  an d th eir  w or k er  th r ough  th e dis cover y  pr oces s  

● L ook  th em  up on  F acebook  

● Deal in g w ith  pr om is es  of  con tin ued con tact betw een  
k ids  an d biological  par en ts  af ter  adoption  

● Con s ider  h ow  m uch  to “ attack ”  th em  

  



Found on 
a f os ter  
par en ts ’  
publ icly  
acces s ible 
F acebook  
page!  



Considerat ions for  older  k ids 

If there 

w w w .w iadopt.or g/W I - k ids  



Notable “ Best  In terests”  Case Law  

● In re Termination of Parental Rights to Michael I.O., Gerald O. v. 
Cindy R.,  20 3 W is .  2d 14 8 ,  551 N .W .2d 8 55 ( Ct.  App. 19 9 4 )  

○ T er m in ation  at dis pos i tion  lef t to dis cr etion  of  th e tr ial  
cour t  



Notable “ Best  In terests”  Case Law  
 
● In re Termination of Parental Rights to Prestin T.B., Sheboygan Co. 

Dept. of Human Serv. v. Julie A.B.,  20 0 2 W I  9 5,  225 W is .  2d.  170 ,  
6 4 8  N .W .2d 4 0 2 

○ Cour t m ay con s ider  f actor s  f avor able to par en t,  in cludin g 
pr os pective,  pos i tive pr ediction s  f or  im pr ovem en t  

○ Date of  h ear in g = tim e f or  bes t in ter es ts  an alys is  to be 
con s ider ed  



Notable “ Best  In terests”  Case Law  

● In the Interest of Brandon S.S.,  179  W is .  2d 114 ,  50 7 
N .W .2d 9 4  ( 19 9 3)  

○ E r r or  to ex clude tes tim on y of  f am i ly  m em ber s  
w ith  s ubs tan tial  r elation s hip w ho oppos ed 
ter m in ation    



Notable “ Best  In terests”  Case Law  

● State v. Margaret H., In re the Termination of Parental Rights to 
Daryl T.- H.,  20 0 0  W I  4 2,  234  W is .  2d 6 0 6 ,  6 10  N .W .2d 4 75 

○ Cour t m us t con s ider  th e poten tial ly  h ar m f ul  ef f ect of  
s ever in g f am i l ial  r elation s h ip 

○ Can  con s ider  pr opos ed- adoptive par en t’ s  pr om is e to 
con tin ue con tact,  but n ot “ legal ly  en f or ceable.” *   

■ * * i t m ay n ot be legal ly  en f or ceable in  juven i le cour t,  
but could i t be in  f am i ly  cour t? See W is .  Stat.  §  76 7.4 3 



Don’ t  forget ... 

● Dis cus s  w hether  cl ien t w an ts  to appeal  pr ior  to the 
hear in g .  Com plete appr opr iate f or m s  ( in cludin g 
tr ial  cour t ques tion n air e f or  appel late attor n eys ) .  

● H ave cl ien t f i l l  out the DCF  adoptive s ear ch  r ecor ds  
as  f al l  back  ( W is .  Stat.  § §  4 8 .4 27( 6 ) ( a)  &  4 8 .4 34 )  

● As k  f or  vis i tation  to con tin ue dur in g appeal  

● E n s ur e your  cl ien t has  em otion al  s uppor t 



Sm al l  Groups  
An aly s is  of  th e F actor s  f or  

T an y a’ s  cas e 

● W hat w itn es s es  w ould you 
cal l  f or  that f actor  

● W hat w ould be th in gs   
you’ d em phas iz e f r om  
adver s e w itn es s es  

● H ow  w ould you deal  w ith  
the f acts  that w eigh again s t 
you 

● W hat other  eviden ce w ould 
you pr es en t 

B e pr epar ed to m ak e the por tion  of  the 
ar gum en t that you’ d m ak e to the judge!   



Disposi t ion Factors  
“ B es t I n ter es ts ”  def in ed in  Wis. Stat . §  48.426(3) :  T h e cour t 
s h al l  con s ider ,  but i s  n ot l im ited to th e f ol low in g:  

(a) L ik el ih ood of  adoption  af ter  ter m in ation  

(b) Age an d h ealth  of  ch i ld at tim e of  dis pos ition  an d r em oval   

(c) W h eth er  ch i ld h as  s ubs tan tial  r elation s h ip w ith  par en t/f am ily  an d i f  i t  
w ould be h ar m f ul  to th e ch i ld to s ever  th es e r elation s h ips  

(d) W is h es  of  th e ch i ld  

(e) Dur ation  of  s epar ation  of  par en t f r om  ch i ld  

( f ) M or e s table an d per m an en t f am ily  r elation s h ip  



http://www.youtube.com/watch?v=Eao4SONuZs4
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