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907.01 Opinion testimony by lay witnesses. If the witness

is not testifying as an expert, the witness’s tagtiy in the

form of opinions or inferences is limited to thag@nions or inferences
which are all of the following:

(1) Rationally based on the perception of the witness.

(2) Helpful to a clear understanding of the witness&itony

or the determination of a fact in issue.

(3) Not based on scientific, technical, or other sped

knowledge within the scope of a withess under 3.@D(1).

907.02 Testimony by experts. (1) If scientific, technical,

or other specialized knowledge will assist thertoiefact to understand
the evidence or to determine a fact in issue, aesi qualified

as an expert by knowledge, skill, experience, inginor

education, may testify thereto in the form of amam or otherwise,
if the testimony is based upon sufficient factslata, the testimony
is the product of reliable principles and methadg] the

witness has applied the principles and methodahiglito the facts
of the case.

(2) Notwithstanding sub. (1), the testimony of an ekpéiness
may not be admitted if the expert witness is exditio receive

any compensation contingent on the outcome of &ign@r case
with respect to which the testimony is being oftere

907.03 Bases of opinion testimony by experts. The

facts or data in the particular case upon whickxarert bases an
opinion or inference may be those perceived by aderknown

to the expert at or before the hearing. If of setypasonably relied
upon by experts in the particular field in formioginions or inferences
upon the subject, the facts or data need not bésailre in
evidence in order for the opinion or inference ¢oaloimitted.
Facts or data that are otherwise inadmissible noapea disclosed
to the jury by the proponent of the opinion or nefece unless the
court determines that their probative value insasgj the jury to
evaluate the expert’s opinion or inference subi&bybutweighs
their prejudicial effect.
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General Considerations: Applicability and Constitutionality

1. Sections 907.01, 907.02(1), and 907.03 have tmesed to conform to Federal Rules of
Evidence 701 through 703, as amended in 2000. Wl§donsin Act 2, 88§ 33-38.

2. The new rules apply to all actions, civil anghrgnal, filed on or after 1 February 2011. 2011
Wisconsin Act 2, § 45.

3. Cases filed before 1 February 2011 are govebgebe pre-2011 rules.

4. Since the Wisconsin Supreme Court has rejebedubstance of the new rules on prior
occasions, a constitutional issue lurks regardihgther the legislature’s actions violate the
separation of power&ee Lear v. Field245 P.3d 911 (Az. Ct. App. 2011) (statute impgsin
Daubertrules that contravened existing rules of evidegmesrning expert opinion testimony
violated the separation of powers).

5. Arizona has since adopted the Daubert standaadcaurt rule. It also published the following
comment, which states in pertinent part:

The 2012 amendment of Rule 702 adopts Federald&tigidence 702, as restyled. The
amendment recognizes that trial courts should sesvgatekeepers in assuring that
proposed expert testimony is reliable and thusfaktp the jury’s determination of facts
at issue. The amendment is not intended to supfrkditional jury determinations of
credibility and the weight to be afforded otherwagbnissible testimony, nor is the
amendment intended to permit a challenge to thertesy of every expert, preclude the
testimony of experience-based experts, or proteiimony based on competing
methodologies within a field of expertisehe trial court’s gatekeeping function is not
intended to replace the adversary system. Crossigedion, presentation of contrary
evidence, and careful instruction on the burdeprobf are the traditional and
appropriate means of attacking shaky but admissblidence.

A trial court’s ruling finding an expert’s testimpmeliable does not necessarily mean that
contradictory expert testimony is not reliable. Bmendment is broad enough to permit
testimony that is the product of competing prinegpbr methods in the same field of
expertise. Where there is contradictory, but rédiabxpert testimony, it is the province

of the jury to determine the weight and credibibifythe testimony.

Section 907.01 and Lay Opinion Testimony

1.Foundational element&ection 907.01 has three subsections that lagamit of the three
foundational elements for a proper lay opinion. sagtion (1) requires that lay opinions must be
“rationally” based on the witness’s perceptiontilathe witness must have personal
knowledge. See also Wis. Stat. § 906.02. SubseZiorequires that the opinion testimony
must be helpful to a clear understanding of th@egs’s testimony or to the determination of a
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factual issue. These two elements, personal krigeland helpfulness, comprise the foundation
required under the pre-2011 rule.

Subsection (3) embodies the substantive sea-charmgeght by the 2011 amendments:
lay opinionscannotbe based on the “specialized knowledge” that i8 regulated by § 907.02's
reliability requirements, also known as thaubertrule.

Cases

United States v. Locké43 F.3d 235 {7 Cir. 2011) (featuring an extensive discussion
about when lay testimony may be used on legal ssaud even to prove intent under
Rules 702 and 704).

United States v. Whi89 F.3d 331 (7 Cir. 2011) (in a bank robbery prosecution,
defendant’s sister and a former girlfriend ideetifihim based on a still photograph
captured from a surveillance video; both withedsatspersonal knowledge of the
defendant’s appearance and their testimony likedyséed the jury).

United States v. Faulkne836 F.3d 1009 {8Cir. 2011) (defendant’s former girlfriend
had sufficient personal knowledge of his “hidingg®” for heroin because she had seen
him use that hiding place before).

2. Subsection (3) means that all testimony is suilbgea binary analysis: the testimony must
conform to 8 907.01 as lay testimony or 8§ 907.08xert testimony. There is no third way.

3. The critical distinction is between types@dtimony notwitnessesClearly the same person
(the witness) may provide testimony that is bothdad expert.

4. Skilled lay observerdIder prior practice, however, the cases sometpteeed testimony in

the shadowland between lay and expert opiniomtesty, particularly where the witness relied
on specialized experiences, as opposed to techawademic, and professional education or
training. Now a choice must be made: the opinicanialyzed under either § 907.01 or § 907.02.
The so-called “skilled lay observers” discussethimcase law are likely casualties of amended §
907.01; their testimony must be supported by eitheday or expert foundation. This awkward,
arbitrary distinction, we are told, eliminates “thek that the reliability requirements set fonth i

[§ 907.02] will be evaded through the simple expadbf proffering an expert in lay witness
clothing.”Fed. R. Evid. 701 advisory committee’den{2000).

5. Lay or expertThe federal case law illustrates the problem dimtysiishing between lay and
expert opinion testimony. A suggested approacthbyd¢deral advisory committee posits that
lay testimony is the product of “reasoning familia everyday life’ while expert testimony
‘results from a process of reasoning which can betared only by specialists in the field.”Fed.
R. Evid. 701 advisory committee note (2000) (acttatomitted).Although somewhat tautological,
the distinction is really one that asks whetherapimion is the product of common sense, that is,
ideas and experiences that are generally sharédthwitte community, or instead are the product
of specialized (esoteric) knowledge that only arisem a specific set of experiences or type of
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education and training. The distinction is akirdé&termining whether expert testimony is
necessary as a matter of law on some issue.

Cases

Noel v. Artson605 F.3d 580 (A Cir. 2011) (in § 1983 action stemming from the
shooting death of an incapacitated man while paiacuted a no-knock warrant, held
that a police training officer properly testifienl lay opinions regarding the proper use of
deadly force in this case as well as to a “reaetipigap effect” which made the victim
still dangerous despite two bullet wounds).

United States v. Ro606 F.3d 180( Cir. 2010) (acknowledging the distinction between
lay and expert testimony is a “fine one” that igt'easy to draw,” held that a police
sergeant’s testimony about the qualifications famdgun permits and certifications as
well as the conduct lawfully permitted by such pesrfell within his personal

knowledge and was not “specialized knowledge”).

United States v. Caldwel86 F.3d 338, 348 {5Cir. 2009) (struggling over how to
characterize a witness’s testimony about competdrtology, the court conceded that
the “case law is not completely clear on whereremcdthe line between expert and lay
testimony,” especially in light of the “prevalenakcomputer technology” among lay
persons).

Harris v. J.B. Robinson Jewelei827 F.3d 235, 240 {6Cir. 2010) (in a civil action
against a jeweler, held that the plaintiff and ofhersons could offer lay opinion
testimony that the jeweler had not returned hegioai diamond: “[T]he testimony
submitted by Harris was not offered to prove damagehequality of her original
diamond, nor to prove that the stone was trulyKpias the term is used in the diamond
industry. Instead, the evidence was submitted ppstt of plaintiff's allegation that the
diamond she left with Robinson was not returned.”).

United States v. Hick§35 F.3d 1063, 1069 {7Cir. April 4, 2011) (drug investigation in
which an agent described counter surveillance meagsaken by the defendant; applying
a plain error analysis and rejecting the contentti@ this was improper expert
testimony, the Seventh Circuit held that the aget@Stimony was permissible lay
opinion regarding “criminal or suspicious activiitgsed on their personal observations”).

United States v. Grahar843 F.3d 885 (11t Cir. 2011) (in a trial for ngage fraud
conspiracy, a former real estate closing attornkey had participated in similar frauds
was properly permitted to testify to lay opiniohattdescribed the closing process and
how such frauds are conducted, as he had persooalédge).

6. Collective (lay) experiences and common generatinahmended § 907.01 still permits lay
opinions that comprise the many types of commoreg®izations and “collective experiences”
(e.g., he was “drunk,” “speeding,”). The federaViadry committee asserted that Rule 701, the
model for amended § 907.01, was “not intendedfecathe ‘prototypical example[s] of the type
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of evidence . . . relat[ing] to the appearanceeavspns or things, identity, the manner of conduct,
competency of a person, degrees of light or daskrsesind, size, weight, distance, and an
endless number of items that cannot be descrilmtddidy in words apart from inferences.” Fed.
R. Evid. 701 advisory committee note (2000) (citatomitted).

Cases

U.S. v. Cruz-Rea&26 F.3d 929, 935(7th Cir. 2010) (“Cruz-Rea asgues that Officer
Toy's voice identification was unhelpful and therefinadmissible under Federal Rule of
Evidence 701 because the jury could have listendlet tapes and identified the voices
without the aid of Officer Toy's opinion. . . . Attugh Rule 701 requires that testimony
be “helpful,” we have never held that testimonyrdelpful merely because a jury might
have the same opinion as the testifying witness.”).

United States v. Wantuch25 F.3d 505 (77 Cir. 2008) (trial court properly admitted lay
opinion testimony to the effect that the defendargw his actions were unlawful; the
witness was present when the defendant coachedscte make false statements on INS
forms and to make further false statements if qolestl by INS agents).

7. Property valued.ay opinions by owners regarding property valued @amages may be
subject to closer scrutiny, and less latitude, utigke new rules. In 2000 the federal advisory
committee blithely asserted that Rule 701 left aimgjed the case law permitting “the owner or
officer of a business to testify to the value asjected profits of the business, without the
necessity of qualifying the withess as an accounggpraiser, or similar expert.” .Fed. R. Evid.
701 advisory committee note (2000) (citation onaliftd his is fully consistent with current
Wisconsin case law.

Nonetheless, recent federal case law, including®&vCircuit decisions, have limited
the scope of this practice. Concerns include theevis relative lack of personal knowledge of
the property in question, the owner’s lack of “etjge” in valuation, whether the owner’s
testimony served as a conduit for inadmissibledsarand the “complexity” of the market in
guestion.

Cases

Cunningham v. Masterwear Cors69 F.3d 673, 676 {7Cir. 2009) (owner could not
simply relate what others told him of property’sue nor did he have any proper basis
for testifying as to the property’s decline in vaju

Von der Ruhr v. Immtech Intern., In670 F.3d 858 {7 Cir. 2009) (no abuse of
discretion to exclude testimony by the company&sptent regarding lost profits where
he had no personal knowledge and lacked specidiizedledge as well).

CompaniaAdministradora de Recuperacion de ActivasAidtradora de Fondos de
Inversion SociedadAnonima v. Titan Intern., JA&3 F.3d 555 (7th Cir. 2008) (“Taylor's
position therefore was not akin to the owner ofmalé business testifying to the value of
that business. His attempt at valuation was natdas any knowledge obtained through
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his special relationship with the items in questiostead, he simply looked at a list of
items provided by Compania, and he estimated Hadire based on his extensive
experience purchasing and selling the type of gabassue. This is the kind of testimony
traditionally provided by an expert: ‘[l]t could Yxa been offered by any individual with
specialized knowledge of the [tire] market.”).

James River Ins. Co. v, Rapid Fundifg8 F.3d 1134 (10Cir. 2011) (excellent
discussion of the demarcation between lay opiniBuge 701, and expert opinions, Rule
702, to prove valuation as well as the foundatequired by Rule 702).

8. Police testimony.estimony by police officers, especially in drugdagang-related cases,
illustrates the problem of distinguishing lay fr@xpert opinion testimony as well as issues
about the helpfulness of such testimony. Oftenceolvitnesses will offer testimony that is both
lay and expert opinion, in which event appropriatendations must be provided under § 907.01
and § 907.02. Federal case law robustly refle@dlifficulty of drawing this distinction in
particular cases, especially when a law enforceroféicer intermingles her personal knowledge
of the case with her expertise in handling thises&ype of investigation. When law enforcement
officers testify in a dual capacity featuring bédlct and expert testimony, federal case law
demands that appropriate safeguards be in plateuddgh the proponent has the burden of
demonstrating admissibility under either rule, ogpg counsel is tasked to make timely and
specific objections at trial.

It is tempting to label as lay testimony anythireggonally observed by the police officer,
whether in the specific case or in other similaestigations, but the difficulty is that § 907.01
addresses the experiences of “everyday life” incttmamunity, not the experiences of typical
police officers which give rise to specialized knegge. Thus it would seem that drug and gang
investigators acquire insights and skill sets betssessed through the lens of expert testimony
and § 907.02.

In some federal prosecutions, the government hafeped “overview” testimony by a
law enforcement officer that essentially summaritbesprosecution’s case. Often such testimony
is based on hearsay. Some federal circuits hawduoled this practice. (See the cases below.)
The Seventh Circuit has recommended certain praesda better delineate the "borderline”
between expert and lay testimo®eeUnited States v. Christi@melow).

Cases

United States v. Meis&5 F.3d 5(T Cir., 2011) (reversing conviction where an agent
improperly testified to a lay opinion that a defantlwas not an “innocent bystander” to
a drug deal; First Circuit also criticizes the o$éoverview testimony” by an agent,
underscoring problems that include (1) the risk tha agent will “usurp” the jury’s role
by testifying to opinions based on the same evidehat is available to jurors, (2) the
risk that the agent will provide an inappropriai@grimatur” to certain evidence or offer
an opinion tantamount to guilt or innocence, andviBlations of the hearsay rule or the
confrontation right that may occur when agentsfieabout statements by non-testifying
witnesses).
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United States v. Flores-De-Jes&69 F.3d 8 (X Cir. 2009) (pointedly criticizing the
government’s use of “overview testimony” by a lamfaecement officer, which
summarized its case in a multi-defendant drug doaxsp prosecution; the case addresses
the difficulty of distinguishing lay and expert tiesony as well as the questionable
assistance such testimony provides in light of $esaand vouching issues).

United States v. Brow$69 F.3d 10 (1 Cir. 2012) (same critique of "overview"
testimony).

United States v. BaptistB96 F.3d 214, 224-25'4Cir. 2010) (discussing the emerging
consensus among circuit courts about how to hahuléfact and expert testimony by
law enforcement officers, but resolving this casglin error analysis).

United States v. Ro606 F.3d 180 (4 Cir. 2010) (acknowledging the distinction
between lay and expert testimony is a “fine onat ik “not easy to draw,” held that a
police sergeant’s testimony about the qualificatitor handgun permits and
certifications as well as the conduct lawfully péted by such permits fell within his
personal knowledge and was not “specialized knogé&d

United States v. Dias37 F.3d 592 (8 Cir. 2011) (drug agent’s testimony that defendant
was a “lookout” in a drug deal was properly adnditées a lay opinion: “Agent De La

Cruz testified that Diaz was acting “as a lookdwttause of Diaz's behavior—standing
near a drug transaction, looking side to side,@bgkrving potential street traffic.).

United States v. Christia73 F.3d 702, 714 {7Cir. 2012) (discussing "sufficient
precautions,” such as prefacing questions so hiegtexplicitly refer to the witness's
"expertise" and the use ofcautionary instructidra tinderscore that the jury is free to
give such testimony whatever weight it deems apiaig).

United States v. Hick§35 F.3d 1063, 1069 {7Cir. 2011) (drug investigation in which
an agent described counter surveillance measwkes by the defendant; applying a
plain error analysis, the Seventh Circuit held thatagent’s testimony was permissible
lay opinion regarding “criminal or suspicious adinbased on their personal
observations”).

United States. v. Lan&91 F.3d 921 (7th Cir. 2010) (police officer peoly testified to a
lay opinion that defendant lived in a particuladi@m based on what he personally
observed (e.g., wallet, clothing)).

United States v. Noeb81 F.3d 490(7th Cir. 2009) (trial court abudsdiiscretion when
permitting an agent to testify that the imageshendefendant’'s computer met the
definition of child pornography: “We have repeateleld that lay testimony offering a
legal conclusion is inadmissible because it ishadpful to the jury.”).

United States v. York72 F.3d 415, 425 t(‘7Cir. 2009) (use of an FBI agent to provide
dual “fact and expert” testimony was error, allbgitmless; the record was “not the
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model of how to handle a witness who testifies dual capacity,” especially when the
testimony intermingled questions about the specHi®e with the investigation of “crack”
cases generally).

United States v. Farmeb43 F.3d 363 (77 Cir. 2008) (discussing various steps taken by
the district court with regard to an agent’s daaltfand expert testimony, including a
cautionary instruction, defense cross-examinatiomgovernment’s laying of a proper
expert foundation, and questions that highlighté&mvthe prosecutor was asking the
witness to draw from his specialized knowledge).

United States v. Rollin§44 F.3d 820, 831-33(7Cir. 2008) (distinguishing cases from
other circuits, held that the trial judge propeatimitted testimony by an agent about
what certain words meant in intercepted telephamyersations among coconspirators;
the testimony was correctly admitted as lay testiynoecause the agent’s impressions
were gleaned from this particular investigation fnom specialized knowledge arising
from investigations into “narcotics trafficking genally”).

United States v. AnchryrB90 F.3d 795, 803 {oCir. 2009) (the trial court acted
appropriately by separating the agent’s testimany two phases, the first relating to his
“percipient” testimony and the second relating idxpertise in drug investigations).

United States v. Martinef57 F.3d 811, 817 {9Cir., 2011) (RICO conspiracy
prosecution in which a government agent propestifted to lay opinions and expert
opinions; the witness also properly "interpretdd’ phrase "cup of tea" as a code for
ordering a murder — "a common term in the Mexicaafidfor approval of a
'murder/assault™).

United States v. Jayyous§i57 F.3d 1085(1ACir. 2011) (in terrorism prosecution, held
that an agent properly testified to his lay opisi@bout the use of code words among
coconspirators; the agents opinions were basedsational perceptions formed during
his involvement in the investigation).

United States v. Smit640 F.3d 358, 365 (D.C. Cir. 2011) (collectinghauity that
discusses the manifold problems with law enforcamatmesses who present an
“overview” of the prosecution’s case; such testijmanoften proffered as lay opinion but
is usually predicated on hearsay; some circuiectejuch testimony).

Section 907.02 and Expert Opinion Testimony

1. History and contextFor decades Wisconsin evidence law applied tlexaacy test to the
admissibility of expert opinion testimony. If thetmess had specialized knowledge (i.e., expert
gualifications), and her testimony was relevant elgful to the trier of fact, the trial judge
could admit it. Concerns about the reliability bétexpert's methods and theories ran to the
weight of the evidence. That said, case law impaeskaiited gatekeeping duty on trial judges to
assure that the expert’s opinion were helpful ametidble enough to be probative.” On several
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occasions the supreme court considered, and rdjexthange to the federal reliability standard,
the so-called Dauberttest.”

TheDauberttest is the progeny of three cadeaubert v. Merrell Dow Pharm., Inc509
U.S. 579 (1993)5eneral Electric Co. v. Joingb22 U.S. 136 (1997), ankimho Tire v.
Carmichae) 526 U.S. 137 (1999). TH2auberttrilogy created a reliability standard that was
incorporated into Fed. R. Evid. 701and 702 in 20R@es 701 and 702 are the models for the
current Wisconsin rules that govern actions fil&tdral February 2011. Enormously helpful to
their understanding are the notes by the federasay committee that accompanied the 2000
amendments. They are incorporated into the comnem&vised 8§ 907.01, § 907.02, and §
907.03 in this primer.

2. Lay or expert opinion testimofyl' he scheme adopted by the legislature sepaletemiverse
of testimony into two conceptual spheres: lay testiy governed by § 907.01 and expert
testimony controlled by § 907.02. Lay testimonydlwes common sense and common
experience, the general storehouse of knowledgeviéelieve (hope?) people possess. Lay
testimony cannot, by definition, be predicated uppecialized knowledge. The new rules
purportedly protect against the “risk” that 8 9@/ reliability requirements will be thwarted by
“proffering an expert in lay witness clothing.”Fdgl. Evid. 701 advisory committee note (2000
Amendment).

All expert testimony, whether in the form of anmphn or otherwise, must conform to §
907.02’s reliability threshold. In many cases, arg/witness will offer some testimony that
falls within the lay sphere and other testimonyt g&itles within the expert sphere. The
challenge for court and counsel is to assure thatogriate foundations, and safeguards (e.qg.,
jury instructions), are provided for every partloé testimony. (See the cases summarized under
§ 907.01, supra.)

3.New § 907.02 and the trial court’s discretidgdection 907.02 requires a range of findings that
mixes questions of fact and law, namely, the wifeequalifications, the helpfulness of the
testimony, whether the opinion is sufficiently soped by facts and data, the reliability of the
witness’s principles and methods, and whether titreeas applied them in a reliable manner.
These preliminary questions of admissibility areegoed by § 901.04(1); thus, admissibility is
determined by a preponderance of the evidencelengidge is not bound by rules of evidence
in making such findings (e.g., she may rely on saaregardless of its admissibility). Finally,
preliminary questions of admissibility rest wittilme trial court’s discretion and will not be upset
on appeal absent an abuse of such discréfiemho Tire v. Carmichagb26 U.S. 137, 152-53
(1999).

4. Procedural considerationdNeither the federal rules nor thaubertstate clones mandate any
particular procedural format for making admisstiitieterminations. Indeed, the federal
advisory committee approvingly noted the “ingenuaibd flexibility” exhibited by trial courts in
resolving challenges to expert testimony. Fed.\®Rd.E702 advisory committee note (2000
Amendment). Trial judges may resolve reliabilitguss by the appropriate use of judicial notice
or by using a statute that recognizes the valility test (e.g., DNA), as has been the
practice.Absent stipulation, judicial notice, ostatute, the trial court has discretion in
determining how best to resolve foundational issueter 8 907.02. Options include the
following:
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» A pretrial evidentiary hearing featuring the expetestimony.

* A pretrial hearing based on a paper record, effidaaits, depositions, expert reports,
memoranda by counsel. (Such motions may often gganyna motion for summary
judgment in civil litigation.)

» Testimony at trial, subject to a motion to strike.

Put differently, the trial judge is not obligaterddonduct an evidentiary hearing whenever she is
confronted with a challenge to expert testimony.Wrfa judge must, however, make the
findings required by § 907.02 when a proper obgeris raised whether at trial or before trial.

In civil cases it may be expected that motionsstommary judgment will be
accompanied by motions seeking to exclude expeni@ptestimony on grounds it fails to
satisfy 8§ 907.02. If the expert opinion is essémtia prima facie case, as is usually the cage, th
evidentiary motion is often dispositive of the suargnjudgment determination. All three cases
of theDauberttrilogy (see above) arose out of summary judgrpenteedings. Finally,
although the standard of review on appeal for sumuagment determinations is de novo
review, the appellate standard for evidentiaryngsiis an abuse of discretion.

Cases

United States v. JohB97 F.3d 263, 274-74(%Cir. 2010) (“absent novel challenges,”
fingerprint evidence was admissible without conahgcth Daubert hearing; challenges to
the manner of testing and the accuracy of resudtst W0 weight: “We agree that in most
cases, absent novel challenges, fingerprint evelensufficiently reliable to satisfy Rule
702 and Daubert. ‘Fingerprint identification Hmeeen admissible as reliable evidence in
criminal trials in this country since at least 191Ih terms of specific Daubert factors,

the reliability of the technique has been testetthéadversarial system for over a century
and has been routinely subject to peer review. b\a@e as a number of courts have
noted, the error rate is low. The district coud dot err in dispensing with a Daubert
hearing.”) (notes omitted).

Meyers v. Nat'l. Railroad Pass. Cor19 F.3d 729, 733 {7Cir. 2010) (de novo
standard of review governs the trial court’s gr@irdummary judgment but evidentiary
rulings are governed by the abuse of discretiomdsted).

Winters v. Fru-Con In¢498 F.3d 734, 743 {7Cir. 2007) (where district court excluded
expert testimony, noting that the expert had daneesting, it also properly denied the
plaintiff's motion to reopen discovery to permitcbuesting — “The litigation process
does not include ‘a dress rehearsal or practicefoutthe parties. . . . The district court
was not required to give Winters a ‘do-over.™).

United States v. Avitia-Guillet680 F.3d 1253 (1bCir. 2012) ("But our cases do not
require district courts to extensively explain threiiability determinations, especially
with regard to an expert's qualifications. Defentddaould have us order a new trial
simply so the district court could elaborate fdew more sentences on its determination
that Bacchi qualified as an expert witness. Suchlanoration would in no way further
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our appellate review. The record is already sudhitifor us to determine the basis for the
court's ruling, and consequently provides a “sigfic basis for appellate review.”
Goebej215 F.3d at 1088United States v. RoakHoes not require a remand simply
because the district judge was not given to vetioand we decline to adopt such a rule
today.") (citation omitted).

5. Relevance, qualifications, and helpfulne&khough the new 2011 rules focus on the
reliability of the witness’s methodology, the testiny must also be relevant, the witness must be
shown to have specialized knowledge (“qualifiedid the testimony must be helpful to the trier
of fact in determining a fact in issue or in undansling the evidence. These three foundational
elements — relevancy, qualifications, and helpfsdne comprise the relevancy standard that
applied in Wisconsin before 2011.

Under revised § 907.02, the qualifications shoplebk to the reliability of the witness’s
principles and methods as well as their applicatitotine facts. Qualifications are determined
solely by licenses or degrees; rather, experiera&ing in an area often gives rise to one's
specialized knowledge.

Finally, to truly assist the jury, the expert tesiny must do something more than tell the
jury how to decide the case.

Cases

Gayton v. McCoy593 F.3d 610, 618 {7Cir. 2010) (“On the other hand, Dr. Weinstein's
second conclusion, that Taylor's vomiting combingith her diuretic medications may
have contributed to her tachycardia and subseglesih, should not have been excluded.
The effects of vomiting on potassium and electmlgivels in the body is not specialized
knowledge held only by cardiologists, and as Drinsin opined, it is knowledge that
any competent physician would typically possess tl@odistrict court erred when it
concluded that Dr. Weinstein was not qualifiedgstify that Taylor's vomiting may have
hastened her death.”).

Happel v. Walmart Stores, InG02 F.3d 820, 825-26'{TCir. 2010) (trial court properly
excluded expert testimony by two physicians; th&,fDr. B, had not beenproperly
disclosed as an expert nor had the proponent ped\tiae required expert report; the
second, a board certified psychiatrist, lackedghaifications required by the facts of the
case: " In addition to his lack of experience mating patients with MS, Dr. Hirsch
offered no experimental, statistical, or other stfec data to support his theory that
stress from anaphylactic shock exacerbated H&tH'S).

United States v. Noeb81 F.3d 490 (7th Cir. 2009) (trial court abugsdliscretion when
permitting an agent to testify that the imageshendefendant’'s computer met the
definition of child pornography; whether characted as lay or expert opinion
testimony, the agent’s legal conclusions were edifhl to the jury).

United States v. Le®&02 F.3d 691 (7 Cir. 2007) (defense expert lacked sufficient
expertise to testify aboutgunshot residue testauking both experience and training).
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United States v. Roach44 F.3d 763 (8Cir. 2011) (expertise may be based on practical
experience and is not limited to academic crednteard certified pediatrician had
sufficient experience to testify about the emotlarad behavioral character of abused
children).

Lee v. Andersor§16 F.3d 803, 809 {8Cir. 2010) (in a civil rights action, expert's
opinion, based on a surveillance video, that treedsed had a gun before he was shot
dead by police would not have assisted the jutyrera it would have told them what
result to reach).

United States v. Garcia, 635 F.3d 472, 477"(@@. 2011) (expert testimony on "straw
firearm” buys was permissible because juries amndinnocent of the ways of the
criminal underworld"; judge is to assess helpfudnieg using "common sense" in
deciding whether the jury would be helped by trstineony, especially where the
defendant allegedly sought to acquire a "specidlaasenal of firearms").

6. Opinions and expositiorSection 907.02 provides that experts may testifpe form of an
opinion or “otherwise.” Opinion testimony must rartly meet the requirements of 8 907.02 but
also § 907.03, § 907.04, and § 907.05. Opinionglmaexpressed to a reasonable, not
necessarily an absolute, certainty.

Besides opinions, testimony may “otherwise” take firm of exposition (a lecture) if it
will assist the trier of fact. See § 702.602, t&tte lecture may explain how the expert reached
her opinion, or the court may restrict the witnessssistance to just the lecture. The federal
advisory committee sanctioned this “venerable jpratin explaining current Rule 702:

[1]t might also be important in some cases for gpegt to educate the factfinder about
general principles, without ever attempting to ggpkse principles to the specific facts
of the case. For example, experts might instruefaltfinder on the principles of
thermodynamics, or bloodclotting, or on how finahenarkets respond to corporate
reports, without ever knowing about or trying t tineir testimony into the facts of the
case.

Expository testimony need satisfy only the perttmequirements of § 907.02, namely, “(1) the
expert be qualified; (2) the testimony addresskgesti matter on which the factfinder can be
assisted by an expert; (3) the testimony be raiadotd (4) the testimony ‘fit’ the facts of the
case.” Fed. R. Evid. 702 advisory committee no@(2Amendment).

Cases

Primiano v. Cook598 F.3d 558, 565-66 {dCir. 2010) (“We have some guidance in the
cases for applyin@aubertto physicians' testimony. ‘A trial court shouldnaitimedical
expert testimony if physicians would accept it asful and reliable,’” but it need not be
conclusive because ‘medical knowledge is often dage’ ‘The human body is

complex, etiology is often uncertain, and ethical@erns often prevent double-blind
studies calculated to establish statistical praaftiere the foundation is sufficient, the
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litigant is ‘entitled to have the jury decide upthg experts’] credibility, rather than the
judge.’) (notes omitted).

United States v. Offill66 F.3d 168 (4 Cir. 2011) (law professor who taught securities
was properly allowed to educate the jury about leguy landscape, stock market, etc. in
a securities fraud prosecution).

Jones v. United State®7 A3d 1130, 1139 (D.C. Ct. App. 2011) (harmlessr, if any,
where firearm's expert testified that to "100 patteertainty: "In light of the
government's representation and the growing consehst firearms examiners should
testify only to a reasonable degree of certairdg, sote 8, supra, we will assume, without
deciding, that such experts should not be permitiddstify that they are 100% certain of
a match, to the exclusion of all other firearms.").

7. Sufficient facts and dat&xpert opinion testimony must be predicated updficient facts

and data. Although this element calls for a “quatitie rather than a qualitative analysis,” it
anticipates that “experts sometimes reach diffecentlusions based on competing versions of
the facts” and “is not intended to authorize d t@urt to exclude an expert’s testimony on the
ground that the court believes one version of #utsfand not the other.” Fed. R. Evid. 702
advisory committee note (2000 Amendment).The sefficy determination is for the judge
pursuant to 8§ 901.04(1) and while distinct fromalso related to, the types of facts and data an
expert may rely on, which is governed by § 907.03.

More precisely, 8 907.03 permits experts to relyr@umissible evidence provided it is
of a type reasonably relied upon by experts in drgwpinions or inferences. Of course an
expert’'s opinion may also be predicated on admis&bidence, including the use of
hypothetical questions wherein all factual predisanust be established on the record.
Regardless, § 907.02 mandates that the judge mddhiat the “expert is relying onsafficient
basis of information — whether admissible inforroator not[.]"Fed. R. Evid. 702 advisory
committee note (2000 Amendment) (emphasis original)

Cases

Wasson v. Peabody Coal C642 F.3d 1172 {7 Cir. 2008) (held that the district court
properly excluded expert opinion testimony on a dges calculation; the witness’s
reliance on certain data was not reasonable uriREr#3, and, for many of the same
reasons, his methodology was unreasonable angimmos lacked a sufficient basis
under FRE 702.).

Toucet v. Maritime Overseas Cor@91 F.2d 5, 10 {iCir. 1991) (hypothetical questions
are permitted by Fed. R. Evid. 703). See Wis JHQ65 (hypothetical questions).

8. Reliable principles and methadsxpert opinion testimony must be based on rediabl
principles and methods. In determining reliabilitye trial judge may consider a wide-range of
factors. There are two distinct considerationsM/hafactorsshould the judge consider in
determining whether the witness’s principles andhoés are reliable? (2) When weighed
against those factors, are the witness’s principlesmethods indeed reliable? Both issues are
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preliminary questions of admissibility that are it the trial judge’s discretion.Wis. Stat. §
901.04(1).

This is a major change in Wisconsin evidence ldnder the relevancy standard, the
expert withess’s methods and principles had oniyé¢et the threshold of conditional relevancy:
Was there sufficient evidence from which the taéfact could conclude that the expert’s
methodology and reasoning was reliable? If sojutige could admit the expert opinion
testimony, allowing the jury to give it whateveriglat it deemed appropriate. Under thaubert
standard, the judge now makes this determinatioieiug 901.04(1); the judge herself must be
persuaded by a preponderance of the evidencematitness’s principles and methods are
reliable.

There is no definitive list of reliability factothat must be applied in all cases. Nor is
there a hierarchy of factors that ranks them inesondler of preference or weight. Which factors
apply and how they are weighed against one anatieaewithin the court’s discretion. This is a
much misunderstood aspect of the reliability stathdim Daubert v. Merrell Dow
Pharmaceuticals509 U.S. 579 (1993) the Court discussed five exrlusive factors in the
context of scientific (epidemiological) evidencex $ears later it quelled a circuit split when
the Court clarified that the reliability analysis@applied to non-scientific expert testimony in
Kumho Tire Co. v. Carmichael19 S.Ct. 1167 (1999). When Rule 702 was amemd2@d00 to
incorporate the reliability standard DubertandKumho Tire the federal advisory committee
pointedly underscored that no attempt was madeddify” specific factors and that the case
law itself had “emphasized that the factors welighee exclusive nor dispositive.”Fed. R. Evid.
702 advisory committee note (2000 Amendment). Trigiral five Daubertfactors, as explained
by the federal advisory committee, are:

(1) whether the expert's technique or theory caorlias been tested - that is, whether
the expert's theory can be challenged in some tivgesense, or whether it is instead
simply a subjective, conclusory approach that caneaesonably be assessed for
reliability; (2) whether the technique or theorysh®een subject to peer review and
publication; (3) the known or potential rate ofagrof the technique or theory when
applied; (4) the existence and maintenance of araiscand controls; and (5) whether the
technique or theory has been generally accepttteincientific community.

Later cases proffered other factors that may bsidered in appropriate cases. The federal
advisory committee offered the following samplemladtlitional reliability factors:

(1) Whether experts are "proposing to testify aboatters growing naturally and directly
out of research they have conducted independeheditigation, or whether they have
developed their opinions expressly for purposdestifying.” Daubert v. Merrell Dow
Pharmaceuticals, Inc., 43 F.3d 1311, 1317 (9th13i85).

(2) Whether the expert has unjustifiably extrapadairom an accepted premise to an
unfounded conclusion. See General Elec. Co. vedpoi?2 U.S. 136, 146 (1997) (noting
that in some cases a trial court "may concludettiexe is simply too great an analytical
gap between the data and the opinion proffered").

(3) Whether the expert has adequately accounteabfdous alternative explanations.
See Claar v. Burlington N.R.R., 29 F.3d 499 (9th €994) (testimony excluded where
the expert failed to consider other obvious cafisethe plaintiff's condition). Compare
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Ambrosini v. Labarraque, 101 F.3d 129 (D.C.Cir. @P@he possibility of some
uneliminated causes presents a question of wesghtng as the most obvious causes
have been considered and reasonably ruled outebgxbert).

(4) Whether the expert "is being as careful as belavbe in his regular professional
work outside his paid litigation consulting.” Shaalv. Daily Racing Form, Inc., 104
F.3d 940, 942 (7th Cir. 1997). See Kumho Tire C&armichael, 119 S.Ct. 1167, 1176
(1999) (Daubert requires the trial court to assisedf that the expert "employs in the
courtroom the same level of intellectual rigor tblaaracterizes the practice of an expert
in the relevant field").

(5) Whether the field of expertise claimed by tkpext is known to reach reliable results
for the type of opinion the expert would give. $aenho Tire Co. v. Carmichael, 119
S.Ct. 1167, 1175 (1999) (Daubert's general accepttattor does not "help show that an
expert's testimony is reliable where the discipltself lacks reliability, as, for example,
do theories grounded in any so-called generallgptec principles of astrology or
necromancy."); Moore v. Ashland Chemical, Inc., £53d 269 (5th Cir. 1998) (en banc)
(clinical doctor was properly precluded from tegtify to the toxicological cause of the
plaintiff's respiratory problem, where the opinwas not sufficiently grounded in
scientific methodology); Sterling v. Velsicol Che@orp., 855 F.2d 1188 (6th Cir. 1988)
(rejecting testimony based on “clinical ecology'Uasounded and unreliable).

Again, “no single factor is necessarily dispositofehe reliability of a particular expert’s
testimony.”Fed. R. Evid. 702 advisory committeeen@000 amendment). Nor is the lack of
consensus in a field fatal to the testimony. “Gahacceptance” is but one factor a trial court
may consider. Moreover, the federal advisory corngrihoted that Rule 702 “is broad enough to
permit testimony that is the product of competingg@ples or methods in the same field of
expertise.” Finally, the Supreme Courtdiamho Tireexpressly recognized that “the trial judge
must have considerable leeway” in making the rditgldeterminationKumho Tire 526 U.S. at
152 (quoted in Fed. R. Evid. 702 advisory committee (2000 Amendment).

The daunting task for the trial judge, then, isiébermine which factors should be
considered in assessing reliability in the firgtamce. Once those factors are selected, the judge
decides whether the witness’s principles and metland reliable when measured against those
standards. For example, a judge might decide tieteral acceptance” by practitioners in the
field is the only factor she will consider, pariiatly in cases where the dispute among experts
centers on a method’s application to the facts,(egdical doctors or psychologists who
disagree over a patient’s diagnosis). The focud lmei®n the principles and methods. Appellate
courts give short shrift to trial judges who undtdgus on the witness’s
gualifications.Regardless of the target factors,jtliige may resort to judicial notice, testimony,
depositions, or affidavits to determine if the skard is met.

Additional Cases
Newell Rubbermaid, Inc., v. Raymond Co676 F.3d 521, 528 {6Cir. 2012)
(discussing the "red flags" that justified the esobn of expert testimony: "In this short

paragraph, the district court identified at leastrfred flags in Railsback's methodology:
anecdotal evidence, improper extrapolation, faitoreonsider other possible causes, and,
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significantly, a lack of testing. These concerngehlaeen deemed sufficient to warrant
exclusion in prior cases.").

Johnson v. Manitowoc Boom Trucks,.|m84 F.3d 426, 430-34'(&Cir. 2007)
(discussing the trial court’s choice of reliabilfgctors and their application to the facts,
focusing on the “testing factor,” the “general gueamce factor,” and the “prepared —
solely-for-litigation factor”).

Minix v. Canarecci597 F.3d 824, 835 t(’7Cir. 2010) (where plaintiff's expert opined
that that taking an inmate off suicide watch wagolnel the experience of nursing
personnel, held that the district court properlgladed the opinion because the witness
cited no medical standards or principles in suppbhis conclusion).

American Honda Motor Co., Inc. v. Alle®00 F.3d 813, 818 {7Cir. 2010)
(distinguishing “shaky” expert testimony, which gde weight, from unreliable
testimony which must be excluded; publication gfwrnal article does not necessarily
establish general acceptance or reliability ofrttezhod).

Lewis v. CITGO Petroleum Carb61 F.3d 698, 705 (7th Cir. 2009) (“A party
challenging the admissibility of expert testimorandake issue with both the
qualifications and the methodology of the proposegert. . . . But it is not enough that
the proposed testimony comes from a qualified pigsi As we have said:
‘[Q]ualifications alone do not suffice. A supremejyalified expert cannot waltz into the
courtroom and render opinions unless those opirmoadased upon some recognized
scientific method and are reliable and relevanteuride test set forth by the Supreme
Court inDaubert’) (citation omitted).

United States v. Pansies76 F.3d 726, 737 {7Cir. 2009) (prosecution of a tax protestor
who engaged in assorted financial improprietietd teat the trial court properly
admitted expert testimony involving various finaénstruments: “Here, Kerr's
testimony established his qualifications as an gxpdegitimate and fictitious financial
instruments and banking. The district court resjgoini Pansier's objections as to the
reliability of Kerr's opinions by directing the gemnment to lay a foundation as to Kerr's
analysis of the specific documents involved ang atlbwed Kerr's expert testimony
after he specifically testified about his methooisdnsuring the reliability of his analyses.
The court, therefore, adequately performedhabertinalysis.”).

Kunz v. DeFelice538 F.3d 667, 676 {7Cir. 2008) (civil action arising out of allegati®n
of police misconduct; held that the trial courtpedy excluded a defense expert witness:
“DeFelice wanted O'Donnell to testify about Kuretslity to recall and narrate events on
the night in question, given the fact that Kunz hddhitted to using a small amount of
heroin earlier in the evening. The district cowtad that O'Donnell knew neither a
baseline against which to judge whether Kunz wasained, nor Kunz's habituation level
(which might influence the impairing effects of ttieig). Indeed, O'Donnell was a
singularly unimpressive witness. His credentialsengeak, at best[.]”).
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Fuesting v. Zimmer, Inc421 F.3d 528, 535 {7Cir. 2005), on rehearing 448 F.3d 936
(2006) (criticizing the trial judge for unduly réhg on the witness’s credentials and for
not conducting a proper reliability analysis; trev&nth Circuit addressed a number of
factors that pointed to the unreliability of thetn@ss’s opinion).

9. Misapplication Risks:Did the witness reliably apply otherwise reliable methodoldgyy
Although the witness’s principles and methods niestound reliable, § 907.02 requires a
separate finding that the witness reliably applfeat very methodology. The concern is that
“when an expert purports to apply principles andhmods in accordance with professional
standards, and yet reaches a conclusion that exiperts in the field would not reach, the trial
court may fairly suspect that the principles andhods have not been faithfully applied.” Put
differently, “the trial court must scrutinize natlg the principles and methods used by the
expert, but also whether those principles and nustihave been properly applied to the facts of
the case.”Fed. R. Evid. 702 advisory committee 2000 Amendment).

These problems will likely arise in two broad saeos. One involves the expert who
simply botches the application of a solid methodgldA second involves the creative expert
who, shall we say, applies a reliable methodologways never before done, thereby exciting
concerns that the end result is unreliable.

Cases

Rosenfeld v. Oceania Cruises, I854 F.3d 1190 (fACir. 2011) (reversed and
remanded for improper exclusion of expert testimonyhe type of flooring at issue;
held that the jury would have been assisted bymesty about the "slip resistance” of the
flooring and issues with the witness's methodolwgye properly went to weight, not
admissibility).

10. Specialized knowledge: scientific and non-scienékpertiseSection 907.02 applies to all
forms of specialized knowledge — scientific, teclahi or specialized skills that arise through
experience.Fed. R. Evid. 702 advisory committee @00 Amendment) (“the amendment
does not distinguish between scientific and otbemé of expert testimony”). Experience alone,
“or experience in conjunction with other knowledgkill, training, or education” may provide a
sufficiently reliable bases. Section 907.02 expyasxrognizes that a witness’s specialized
knowledge may arise through “experience.” And “[cgrtain fields, experience is the
predominant, if not sole, basis for a great deakbéble expert testimonyid.

Regardless of the field or the means by which fracers acquire their specialized
knowledge, § 907.02 demands a threshold showimgliable principles and methods. Medical
doctors and physicists are held to the same stdragacar mechanics and police gang-officers.
Yet the reliability factors must be assessed diffily depending on the area of expertise. The
federal advisory committee helpfully observed:

Some types of expert testimony will be more obyetyi verifiable, and subject to the
expectations of falsifiability, peer review, andofioation, than others. Some types of
expert testimony will not rely on anything like @entific method, and so will have to be
evaluated by reference to other standard princegiesnidant to the particular area of
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expertise. The trial judge in all cases of profteexpert testimony must find that it is
properly grounded, well-reasoned, and not speaddiefore it can be admitted. The
expert's testimony must be grounded in an accdyidy of learning or experience in the
expert's field, and the expert must explain howcibreclusion is so grounded.

Absent judicial notice, case law, or a statute citngrts must look to the expert witnesses for
insight into their “body of learning or experiencaid the methodology that applies these
principles. It is imperative that the witness artite some principles and a methodology which
the court can then scrutinize for reliability. Tieeleral advisory committee provided the
following illustration:

For example, when a law enforcement agent testiéigarding the use of code words in a
drug transaction, the principle used by the agetitat participants in such transactions
regularly use code words to conceal the naturbeif aictivities. The method used by the
agent is the application of extensive experiencnayze the meaning of the
conversations. So long as the principles and methoeireliable and applied reliably to
the facts of the case, this type of testimony shdel admitted.

The problem, of course, is that the “principle”ede words conceal criminal activity — and the
“method” — “I applied my extensive experience taak the code” — hardly seems the stuff of
expertise, yet it does draw upon specialized erpess that lay people (most of us) simply do
not have, and thus takes it outside of § 907.0pdexxks it within § 907.02. In sum, the
reliability analysis turns on the expert witnessslity to articulate with some specificity the
principles and methods upon which he or she refiesitness who cannot articulate an
underlying methodology presents the riskpsfe dixittestimony.

Cases

Metavante Corp. v. Emigrant Sav. Ba6k9 F.3d 748, 761 t(‘7Cir. 2010) (a financial
services consultant’s expert opinion testimony a@missible under Rule 702 where the
expert’s specialized experience qualified his testiy).

United States v. York72 F.3d 415 (7 Cir. 2009) (law enforcement officer with
experience in drug-trade investigations had “spieeid knowledge” that enabled him to
translate and explain terms used by drug dealers).

United States v. Farme543 F.3d 363 (7 Cir. 2008) (same aork).
United States v. Roach44 F.3d 763 (8Cir. 2011) (expertise may be based on practical
experience and is not limited to academic crednteard certified pediatrician had

sufficient experience to testify about the emotl@arad behavioral character of abused
children).
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11.Beware ipse dixit testimon@€oursing througlDaubertlore is a palpable fear gise dixit
(“because | said so0”) testimony.Whether the witiesssts a PhD or wears a police badge, she is
expected to articulate her methodology and howagipdied it to the facts:

If the witness is relying solely or primarily onpgetience, then the witness must explain
how that experience leads to the conclusion reachled that experience is a sufficient
basis for the opinion, and how that experiencelially applied to the facts. The trial
court's gatekeeping function requires more thambirtaking the expert's word for it."
See Daubert v. Merrell Dow Pharmaceuticals, In8.F8d 1311, 1319 (9th Cir. 1995)
("We've been presented with only the experts' fjoations, their conclusions and their
assurances of reliability. UndBaubert that's not enough."). The more subjective and
controversial the expert's inquiry, the more likdlg testimony should be excluded as
unreliable.

To reiterate, “[tlhe expert's testimony must beugrded in an accepted body of learning or
experience in the expert's field, and the expedtragplain how the conclusion is so grounded.”

One obvious lesson here is that inarticulate expenesses should be avoided (as is
generally the case). Yet the lingering questiadmoe much explanation is enough?

Usually less troublesome are scientific and teckregperts who practice in fields flooded with
textbooks, learned articles, and a prevailing wisaxxpressed in its own lexicon. By dint of
academic education alone they are usually capdlaeptaining their underlying principles and
how their methods were applied to the case-spdeaifits in dingua francaintelligible to the
court. Yet even technical experts, like engineeas, fail the test. IIKumho Tirethe Supreme
Court upheld the exclusion of engineering testimttray amounted to little more than Ipse
dixit.Kumho Tire 526 U.S. at 157.

Manifestly, the Supreme Court Kumho Tiredid not slam the door on experienced-
based expert testimony in fields lacking an acadgratina. Rather it insisted that such
witnesses offer at least some articulated ratiosapgporting their opinions, which need not be
impossibly demanding:

In certain cases, it will be appropriate for thalgudge to ask, for example, how often an
engineering expert’'s experience-based methodolagyhoduced erroneous results, or
whether such a method is a generally accepteceinelevant engineering community.
Likewise, it will at times be useful to ask evenaolvitness whose expertise is based
purely on experience, say, a perfume tester aldéstmmguish among 140 odors at a sniff,
whether his preparation is of a kind that otherthefield would recognize as acceptable.

Kumho Tire,526 U.S. at 151. One wonders how a perfume tesiald verbalize those 140
odors without running afoul of thpse dixitproscription, but the case law is filled with many
less whimsical examples involving law enforcemdfiters who testify in gang- or drug-related
cases. Often these witnesses have some trainsgerial areas of investigation, but the bulk of
their specialized knowledge is built on the expereof investigating dozens and probably
hundreds of such cases. Like the perfume testy,ghould be prepared to discuss the
“acceptable” methods employed by such investigatimsg with generalizations that arise from
their own experience.
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Cases

General Electric Co. v. Joingb22 U.S. 136, 146 (1997) (“nothing in eitti@aubertor

the Federal Rules of Evidence requires a distdattcto admit opinion evidence that is
connected to existing data only by thee dixitof the expert. A court may conclude that
there is simply too great an analytical gap betweerdata and the opinion proffered.”).

Metavante Corp. v. Emigrant Sav. Bak9 F.3d 748, 761-62 {7Cir. 2010) (a financial
services consultant’s expert opinion testimony abihe usual business practice” was
admissible where the expert’s specialized expeeiepalified his testimony: “Rule 702
does require, however, that the expert explairfrttethodologies and principles” that
support his opinion; he cannot simply assert attotline.” Nor may the testimony be
based on subjective belief or speculation”; he#t this testimony was not “mere ipse
dixit”) (citations omitted).

Happel v. Walmart Stores, InG02 F.3d 820, 825-26'{TCir. 2010) (absent any proof
that the medical expert applied a reliable methoghpl his testimony would have been
little more than an “inspired hunch,” which theatrcourt properly excluded).

Wendler& Ezra P.C. v. American Intern. Group, |21 F.3d 790 (7 Cir. 2008)
(“Ybarrolaza's affidavit does not say what softwheeused, what data he fed it, what
results it produced, and how alternative explamatigncluding spoofing) were ruled out.
We have said over and over that an expgrss dixitis inadmissible.”).

Zenith Electronics v. WH-TV Broadcastjr&p5 F.3d 416 (7 Cir. 2005) (excoriating a
damages expert who performed no statistical arglyslying instead on his credentials
and his “intuition”).

12. Admissibility and weight of the expert testimoBgction 907.02 regulates the admissibility
of expert opinion testimony. The weight of the @ride is for the trier of fact. The witness may
be impeached in all ways permitted by the evidentss. Contradictory expert testimony is
admissible, including “testimony that is the prodoccompeting principles or methods in the
same field of expertise.” The latitude flows fronetrecognition that reliable principles and
methods do not always beget “correct” answers.Reévid. 702 advisory committee note
(2000 Amendment). The Wisconsin legislature seelyiregognized this by rejecting proposed
language in 8§ 907.02 that the expert's methodspaindiples must not only be reliable, but they
must also be “true.”

Section 907.03 and the Bases for An Expert’'s Opimnio

1. Section 907.03 governs the permissible evidgnbases for an expert’s opinion testimony. It
is concerned with the expert’'s assessment of the-specific facts and data. An expert’s opinion
may be predicated upon the following:

* The expert's personal knowledge (e.g., observatbiise accident or crime scene, a
doctor’s physical examination of the patient).
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* Facts made known to the expert at the trial (hygithl question methodology).
* Facts made known to the expert prior to testify{imgarsay).

The underlying facts or data may be inadmissihieyiped they are of a type reasonably relied
upon by experts in the field when drawing opiniongnferences. Reasonably reliance is
demonstrated where the witness testifies thathissusual” or “customary” practice to rely on
this type of information. The cases below illustrttat the application of Rule 703 has proven to
be capricious.

Evidence Cases

Sphere Drake Ins. v. Trisk@26 F.3d 951 (8Cir. 2000) (insurer denied coverage in a
case where the insured, a jeweler, had to provprbigerty was stolen and had not just
“mysteriously disappeared,” held that the trial kquoperly admitted testimony by a
Miami detective about crime in that city, etc. g tthetective also testified that he had
spoken with two informants, “Hernando and Fredawib told him that several other
guys had stolen the jewelry for about $20,000,rimfation that the detective used to
conclude that in fact the property had been stateng Circuit noted that the trial judge
had carefully instructed the jury that the inforngustatements were inadmissible
hearsay and could not be used for their truthpbly to better understand the detective’s
opinion!).

Turner v. Burlington N. Santa Fe R.R. C888 F.3d 1058, 1061-62%Tir. 2003) (arson
expert opined that a fire was deliberately set et trial court properly excluded the
opinionbecause it was based on inadmissible hearsay, pamiab report that found
evidence of an accelerant in the soil).

United States v. Santjir56 F.3d 1075 {9Cir. 2011) (reversing defendant's conviction
for possessing a large quantity of pot with intendistribute; the defendant contended
that he had been manipulated by others becaus&aidraatic brain injury, which he
supported through expert testimony; error occuwbedn the prosecution offered a
psychiatrist to testify that defendant had no sw@in injury, relying on the defendant's
long "rap sheet"; the opinion addresses the intertd other act evidence and Rules 702
and 703 — here the opinion lacked "sufficient fastd data" and criminal record was not
in the witness's "field").

In criminal cases, the confrontation right alseaf$ the admissibility of expert opinions that are
based on inadmissible hearsay. The approach, howswaurky. In 2012 the United States
Supreme Court split 4-1-4 in a DNA ca¥¥éijliams v. lllinoiswhere an expert witness relied on
the contents of an inadmissible report preparedrimther laboratory.

Confrontation Cases

Williams v. lllinois,567 U.S. __, 132 S.Ct. 221 (2012).
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State v. Deadwiller2012 WI App 89, _ Wis.2d __ (ordered publishedA2igust 2012)
(discussingWilliamsin a similar case).

2. The legislature amended § 907.03 by adoptingaten the language in current Federal Rule
of Evidence 703. The amendment essentially add®tloeving sentence to the end of the
current Wisconsin rule:

Facts or data that are otherwise inadmissible sladilbe disclosed to the jury by the
proponent of the opinion or inference unless thatodetermines that their probative
value in assisting the jury to evaluate the expeninion substantially outweighs their
prejudicial effect.

3. The revised language distinguishes between thibagxpert may rely upon and what
information may be disclosed to the jury when theds is inadmissible evidence. The evidence
may be inadmissible for a variety of reasons, altfiohearsay and character problems
predominate in the case law. Moreover, it cannajdiasaid that a finding of inadmissibility
generally requires a timely objection by opposingresel. Absent such an objection, the
evidence is admissible (the waiver rule) subjety tmthe rare happenstance of plain error.

The inadmissible evidence must be of a type reddpmalied upon by persons in the
field in drawing opinions or inferences. The judigtermines reasonableness of such reliance
under 8§ 9091.04(1), but great deference is accditeditness who testifies to her “customary”
or “usual” practice. Where reasonable relianceigested, the trial judge may look to
contradictory testimony, learned treatises, or jaklecial notice.

Cases

State v. Fischer2010 W1 6, 1119-25,322 Wis.2d 265, 778 N.W.2d &2%n OWI
prosecution, the trial court properly excluded ekpginion testimony to the effect that
this BAC was below the legal limit at the time haswobserved driving; the opinion was
improperly based in part on the result of a PBT, tekich is inadmissible under §
343.303 and may not be relied upon under § 90/hA@3D07.02 because of the strong
public policy advanced by the statutory proscriptamd the real risk that allowing an
exception would “likely nullify” § 343.303).

Walworth County v. Therese,R003 WI App 223, 267 Wis.2d 310, 671 N.W.2d 377
(Ct. App. 2003) (psychologist properly based higimm on inadmissible hearsay by
other mental health specialists who had treatednhtiie past).

4. Although a witness may reasonably rely on inadible hearsay, the new language in 8
907.03 is not a hearsay exception. Rather, it effely (and regrettably) creates a rule of limited
“admissibility” that purportedly restricts disclaguof the inadmissible evidence on direct
examination.More precisely, 8 907.03 posits thasthod the mischief will likely arise on direct
examination and thus provides that the proponéetdirect examiner) may not disclose the
inadmissible bases to the jury unless the triaggufirst determines that its probative value in
assisting the jury in understanding the expertsoaing substantially outweighs the prejudicial
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effect. Note that revised 8§ 907.03’s balancing iefite reverse of § 904.03: the starting
assumption is that the inadmissible evidence shooitde disclosed unless its probative value
substantially outweighs the unfairness of puttmadmissible evidence before the jury. The
“prejudicial effect” against which disclosure isigieed refers to the base’s inadmissibility.

And just as opposing counsel bears the burdenjettibg that a basis relied upon by the
expert is inadmissible, the burden is on the prepofthe direct examiner) to convince the judge
that the inadmissible basis should be disclosedequry. A limiting instruction must be given
upon request of opposing counsel. And a judge magider the efficacy of such an instruction
in performing the disclosure balancing test infihst instance.

Notes

Fed. R. Evid. 703 advisory committee note (2000 Adment) (“When information is
reasonably relied upon by an expert and yet is ssibie only for the purpose of
assisting the jury in evaluating an expert's opinetrial court applying this Rule must
consider the information's probative value in d@sgisthe jury to weigh the expert's
opinion on the one hand, and the risk of prejudesailting from the jury's potential
misuse of the information for substantive purpaseshe other. The information may be
disclosed to the jury, upon objection, only if thial court finds that the probative value
of the information in assisting the jury to evakilte expert's opinion substantially
outweighs its prejudicial effect. If the otherwisadmissible information is admitted
under this balancing test, the trial judge muse@Jimiting instruction upon request,
informing the jury that the underlying informatiamust not be used for substantive
purposes. See Rule 105. In determining the apm@@pcourse, the trial court should
consider the probable effectiveness or lack ofo#iffeness of a limiting instruction under
the particular circumstances.”).

5. The disclosure issues discussed above are diratdirect examination. Cross-examiners may
as a matter of right inquire into any bases raligdn by the witness, regardless of its
admissibility. Wis. Stat. 8 907.05. This in turnyrgive the proponent more latitude to disclose
inadmissible information during the redirect exaation. Moreover, the federal advisory
committee recognized that in some instances disaaduring direct examination itself may be
justified where necessary to “draw the sting” framinevitable attack on cross-examination.

Notes and Cases

Fed. R. Evid. 703 advisory committee note (2000 Admeent) (“Nothing in this Rule
restricts the presentation of underlying experts§ac data when offered by an adverse
party. See Rule 705. Of course, an adversary'skatia an expert's basis will often open
the door to a proponent's rebuttal with informatiloat was reasonably relied upon by the
expert, even if that information would not haverdescloseable initially under the
balancing test provided by this amendment. Moreamwesome circumstances the
proponent might wish to disclose information tisatalied upon by the expert in order to
‘remove the sting’ from the opponent's anticipaaétdck, and thereby prevent the jury
from drawing an unfair negative inference. Thel w@urt should take this consideration
into account in applying the balancing test prodityg this amendment.”).
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United States v. Ayal®01 F.3d 256, 275 {4Cir. 2010) (gang-related prosecution where
the government introduced expert testimony by padificers regarding the gang, its
structure, activities, etc.; the court rejecteddbetention thaCrawford“silently
invalidated” Rule 703, reiterating that Crawford&s$ not ‘prevent [] expert withesses
from offering their independent judgments merelgadwese those judgments were in some
part informed by their exposure to otherwise inaghible evidence™) (citation omitted).

United States v. Turneb91 F.3d 928, 933 {7Cir. 2010) (no confrontation or Rule 703
error occurred when a crime lab supervisor testiftean opinion in a drug case based on
notes and data charts prepared by another labsanaiy was on maternity leave and
who did not testify; the absent analyst’s repontd aotes were not introduced and the
testifying supervisor testified “unequivocally” thas opinion “was his own”).

Structural Polymer Group, Ltd. v. Zoltek Corp43 F.3d 987, 998 {7Cir. 2008)
(plaintiff’'s expert reasonably relied on variousismes, including inadmissible evidence
in calculating damages: “SP's damages expert, DS8nmth, calculated SP's lost profits
based primarily on a document created by SP's Memaging Director called “Summary
of Vestas and Gamesa Lost Sales,” budget figunesike¢he ordinary course of business
by SP, conversations with SP management, deposastimony of Zoltek personnel, and
Zoltek's annual reports and investor presentati®nsth testified that the method and
sources she used to calculate SP's lost profitsS'gemerally accepted by experts in this
field.” Zoltek had an opportunity to challenge Smstassertion that her sources were
consistent with professionally accepted standanad,to dispute the reliability of the
underlying factual information on which she reli@the sources were not so slight as to
be “fundamentally unsupported,” and the weightéaytven Smith's opinion was
properly left to the jury.”).

Nachtsheim v. Beech Aircra@47 F.2d 1261, 1270 {ZCir. 1988) (product liability

action over a fatal plane crash where the triattcexcluded other act evidence of
another crash involving the same-type aircrafjalgh the other crash was inadmissible,
plaintiff's expert nonetheless reasonably reliedtos fact in reaching his opinion, but

the trial court properly refused to permit the axpe disclose the other crash when
explaining his opinion).

Sphere Drake Ins. v. Trisk@26 F.3d 951 (8Cir. 2000) (summarized above).

6. In federal prosecutions, the government occadlipproffers testimony by a law enforcement
officer that provides an “overview” of the caset&df such opinions are based on inadmissible
hearsay and thus fall outside the realm of layiopinSeveral federal circuits have rejected such
testimony as impropegee United States v. Sm@#0 F.3d 358 (D.C. Cir. 2011) (collecting
authority).
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