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How to Make Cop Your Witness 

or Rules of Cross in DUI

� Never Repeat the direct

� Never repeat bad facts

� Review all good points – indications of 

sobriety – things your citizen did 

properly

� Use the cop to advance your theory of 

the case



Mistakes Made in Cross

� Lack of preparation

� Discovery

� Motion Practice – A way to win quick

• Bad stop – driving doesn’t violate law or show 
reasonable suspicion 

• Dixon motions - 2000 WL 1760664 – what right to go 
beyond stop

• State V Chatton 463NE2d1237

• Field tests – no showing of probable cause to arrest

• Reasonable suspicion DUI required to give BA KRS 
189A.103 (1)   

� Knowledge is power

� Not asking leading questions

� Not keeping total control of cop

� Repeating prosecution case

� Never ask open ended questions



Impeachment

� RAC

� Reconnect

� Accredit 

� Confront

� ARC

� Reconnect

� Accredit

� Confront









Good Starts

� Single fact statement

� He was . . . 

� He wasn’t . . .

� He did . . .

� He didn’t . . .

� Cop can only answer “yes” or “no”

� Cop can never explain an answer



Bad Starts

� Would you explain

� Why

� Who

� How

� Any open ended question



Areas to Review

� Good Driving

� Good Stopping

� Good things at initial contact

� Good things about field tests

� Things that can affect all of the above



Good Driving

� No Speed

� No Weaving

� No Crossed Lines

� Proper Turns

� No Tailgating

� Distance Followed

� Uses turn signals

� Had lights on

� Didn’t follow to close



Good Stopping

� Immediately Stopped

� Stopped at an appropriate place

� Pulled off the road

� Signaled

� Parked Properly

� Put in park

� Turned engine off

� Responded to emergency equipment 
immediately 

















Initial Contact

� Rolled window down without difficulty

� Orderly Appearance

� No Slurred Speech

� No Smell of Alcohol

� No Watery Eyes

� No Dilated Pupils

� Truthful

� Follow Directions



Initial Contact (cont.)

� Made Sense
� Didn’t argue
� Didn’t curse

� No Problem with license
� No hand eye coordination impairment

� No Problem with exit
� Not unsteady on his feet
� No problem walking to point of tests

� Cooperative
� Polite



Field Tests 

� Are they admissible?

� Hardin V. Com 2007WL79055

• 701 lay witness vs. 702 expert witness

� Bridgers V. Com 2007WL121846

� Unreported cases can be cited

• CR 76.28 (4)(c)

� US V. Horn 185F2d530

� Ohio V. Homan 732 NE 2d. 952 (2000)

� Ohio V. Schmitt 801 NE 2d. 446 (2004)



Field Tests

� Use Manual

� Review things done right – Absence of 

indicators

� Use own scoring chart with things done 
right & wrong

� May not have failed tests using manual – 1 
clue no matter how many times repeated

� Review things cop did wrong – contrary to 
manual



General Concerns

� Be aware of what is happening during tests

� Weather

� Cold

� Wind

� Snow

� Ice 

� Rain

� Other Traffic & Flashing Lights

� Amount of traffic

� Lights (HGN)

� Proximity to citizen



General Concerns (cont.)

� Noise

� People walking by (talking, watching, phone 
calls, music)

� Traffic

� Wind

� Road Conditions

� On slope

� Not level

� Dark – can’t see

� Rocks, grass, mud, gravel



General Concerns (cont.)

� Cop doesn’t know citizen

� Coordinated or not

� Athletic

� Scared

� Nervous

� Physical Impairment 

� Mental Impairment

� Disease









In Car Field Sobriety Tests

� Number Count – 28 to 16

� Alphabet – D to Q 

� Finger Count

VI 5,6





The three field tests recognized in the manuals are 
the Walk-And-Turn Test, One-Leg-Stand Test and 

the Horizontal Gaze Nystagmus Test.  These tests 

are unreliable and failure designed.  Cole & Cole, 
“New Proof That Field Sobriety Tests Are ‘Failure 

Designed’”.  Law & Science, DWI Journal, Volume 
6, Number 2, February, 1991.

According to the instructions in the manuals, most 
police officers fail to comply with the requirements 

for giving the tests.  If the officer fails to conduct the 

test in the proper manner, it should be excluded.

Recognized Field Tests



It is necessary to emphasize this validation 
applies only when:

�The tests are administered in the prescribed, 
standardized manner

�The standardized clues are used to assess the 
suspect’s performance

�The standardized criteria are employed to interpret 
that performance.

If any one of the standardized field sobriety 
test elements is changed, the validity is 

compromised.
At end of the test, examine each factor and determine how many clues have 

been recorded.  Remember, each clue may appear several times, but still only 

constitutes one clue.  

VIII 19



Walk-And-Turn Test

1. Instructions must be given 

exactly in accordance with 

National Highway Traffic 

Safety Administration 

procedures.

2. The officer must 

demonstrate the test 

according to the diagram.



Walk-And-Turn Test 

Eight indicators – Two or more to fail

a. Cannot keep balance while listening to the 
instructions. (can sway and use arms)

b. Starts before the instructions are finished.

c. Stops while walking.

d. Does not touch heel-to-toe.(> ½ inch)

e. Steps off the line. (entirely off the line)

f. Uses arms to balance.

g. Improper turn.

h. Incorrect number of steps.

VIII 10,11



Procedures for Walk-and-Turn

� Instructions Stage

� Place your left foot on the line (demonstrate)

� Place your right foot on the line ahead of the 
left foot, with heel of right foot against toe of 

left foot (demonstrate)

� Place your arms down at your side.

� Keep this position until I tell you to begin.  
Do not start to walk until told to do so.

� Do you understand the instructions so far?

VIII 9



Procedures for Walk-and-Turn 

(cont.)
� Demonstrations and Instructions for the Walking Stage

� When I tell you to start, take nine heel-to-toe steps, turn, 
and take nine heel-to-toe steps back (demo 3 steps)

� When you turn, keep the front foot on the line, and turn by 
take a series of small steps with the other foot, like this 
(demo)

� While your walking, keep your arms at your sides, watch 
your feet at all times, and count your steps out loud.

� Once you start walking, don’t stop until you have completed 
the test.

� Do you understand the instructions?

� Begin and count your first step from the heel-to-toe position 
as ‘One’.

VIII 9



Walk-And-Turn Test (cont.)

This test should be given on a 

reasonably dry, hard, level ,non-

slippery surface.

VIII 11



Walk-And Turn Test (cont.)

Individuals over 65, back, leg or 

middle ear problems had difficulty 

performing this test. Individuals 

wearing heels more than 2” high 

should be given the opportunity to 

remove their shoes.

VIII 11



Walk-And-Turn Test (cont.)

Examples of conditions that may 

interfere with suspects performance 

of the walk and turn test

� Wind/Weather conditions

� Suspects age, weight

� Suspects Footwear

Test accuracy 68%, VIII 11, 18 





One Leg Stand Test 

� Four Indicators- two or more to fail

� Sways while balancing

� Uses arms for balance (>6”)

� Hopping

� Puts foot down

VIII 13



One-Leg-Stand Test 

Instructions stage

� Please stand with your feet together 

and your arms down at the sides, 

like this. (demonstrate)

� Do not start to perform the test until I 

tell you to do so.

� Do you understand the instructions 

so far?

VIII 12



One-Leg-Stand Test (cont.)

Instructions for Balance and Counting Stage

� When I tell you to start, raise one leg, either leg, 
approximately six inches off the ground, foot pointed 
out (demo).

� You must keep both legs straight, arms at your side.

� While holding that position count out loud in the 
following manner: one thousand one, one thousand 
two, until told to stop (demo).

� Keep your arms at your sides at all times and keep 
watching the raised foot.

� Do you understand?

� Go ahead and perform the test (Officer should always 
time the 30 seconds).

VIII 12



One-Leg-Stand Test (cont.)

Like the Walk-and-Turn Test, the  

One-Leg Stand should be given on a 

reasonably dry, hard, level non-

slippery surface.

VIII 13



One-Leg-Stand Test (cont.)

Individuals over 65, back, leg, 
middle ear problems, or people more 
than 50 pounds overweight had 
difficulty performing this test.  
Individuals wearing heals more than 
2 inches should be given the 
opportunity to remove their shoes.  

Accuracy 65%, VIII 13, 14 



Weight Chart





HORIZONTAL GAZE 

NYSTAGMUS TEST

Nystagmus is defined as 
an involuntary jerking of 
the eyes.  Alcohol and 
certain other drugs cause 
Horizontal Gaze 
Nystagmus.



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)
Nystagmus can also result directly from neural activity:

� Optokinetic Nystagmus occurs when the 
eyes fixate on an object that suddenly 
moves out of sight, or when the eyes watch 
sharply contrasting moving images.

� Examples of optokinetic nystagmus include 
watching strobe lights, rotating lights, or 
rapidly moving traffic in close proximity.  The 
Horizontal Gaze Nystagmus test will not be 
influenced by optokinetic nystagmus when 
administered property.

VIII 3, 4



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)

Nystagmus may also be caused by 

certain pathological disorders.  They 

include brain tumors and other brain 

damage or some diseases of the inner 

ear.  These pathological disorders 

occur in very few people and in even 

fewer drivers.

VIII 4



Horizontal Gaze

Specific Procedures

� If the suspect is wearing eyeglasses, 
have them removed.

� Give the suspect the following 
instructions from a safe position:

� I am going to check your eyes

� Keep your head still and follow this 
stimulus with your eyes only

� Keep following the stimulus with your 
eyes until I tell you to stop

VIII 6



Horizontal Gaze

Specific Procedures (cont.)

� Position the stimulus approximately 

12-15 inches from the suspect’s nose 

and slightly above eye level. Check to 

see if the eyes track the stimulus 

together or one lags behind the other. 

If the eyes don’t track together it could 

indicate a possible medical disorder, 

injury, or blindness.

VIII 6



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)

1. The Lack of Smooth 
Pursuit (Clue Number 
One) – The eyes can be 
observed to jerk or 
“bounce” as they follow a 
smoothly moving 
stimulus, such as a pencil 
or penlight.  The eyes of 
an unimpaired person will 
follow smoothly, i.e., a 
marble rolling across a 
smooth pane of glass.

Three Indicators

VIII 5



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)

2. Distinct Nystagmus At Maximum 
Deviation (Clue Number Two) –
Distinct nystagmus will be evident 
when the eye is held at maximum 
deviation for a minimum of four 
seconds.  People exhibit slight jerking 
of the eye at maximum deviation, 
even when unimpaired, but this will 
not be evident or sustained for more 
than a few seconds.  When impaired 
by alcohol, the jerking will be larger, 
more pronounced, sustained for more 
than four seconds, and easily 
observable.

VIII 5



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)

3. Onset of Nystagmus Prior to 45 
Degrees (Clue Number Three) –
The point at which the eye is 
first seen jerking.  If the jerking 
begins prior to 45 degrees it is 
evident that the person has a 
BAC above 0.08, as shown by 
recent research.

The higher the degree of 
impairment, the sooner the 
nystagmus will be observable. 

Note key word PRIOR VIII 5



HORIZONTAL GAZE 
NYSTAGMUS TEST (cont.)

Procedure Objective Looking For Speed of Stimulus

Equal Tracking Rule out medical 

impairment

Both eyes to track at the same 

time; equal pupil size; resting 

nystagmus.

2 seconds from starting 

point to outside of 

shoulder, 2 seconds 

back.

Smooth Pursuit Look for nystagmus Each eye to pursue smoothly 2 seconds from starting 

point to outside of 

shoulder, 2 seconds 

back.

Maximum Deviation Look for nystagmus Distinct and sustained 

nystagmus for at least 4 

seconds

Does not matter

Onset Prior to 45 

degrees

Look for nystagmus Nystagmus from starting point 

to any point prior to 45°angle.

From starting point, 

move slowly 

approximately 4 

seconds to 45°angle, 

return to starting point at 

normal speed.

Vertical Look for nystagmus Nystagmus when eyes are 

held, looking upward, for at 

least 4 seconds

Does not matter.



HORIZONTAL GAZE 

NYSTAGMUS TEST (cont.)

Examples of conditions that may 
interfere with suspect’s performance of 
the Horizontal Gaze Nystagmus test:

� Wind, dust, etc. irritating suspect’s eye

� Visual or other distractions impeding 
the test (always face suspect away 
from rotating lights, strobe lights and 
traffic passing in close proximity).

Accuracy 77%, VIII 8, 15




