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EMERGENCY PETITION AND MEMORANDUM FOR SUPERVISORY WRIT

PETITION FOR STAY OF PROCEEDINGS PENDING APPEAL

Pursuant to Wis. Stat. 88 809.50 and 809.51, M#-—- petitions the Court of

Appeals, District I, for leave to appeal from thenrfinal order in Milwaukee County

Case Number --------- , entered on -------- , in Méwaukee County Circuit Court, the
Honorable Stephanie ------- presiding, in whichttba@urt denied Mr. ------- 's motion for
a continuance of the trial date set for June 164241 9:00 A.M. Mr. ------- also requests

a supervisory writ of mandamus from this Court,goiant to Wis. Stat. § 809.51,

ordering the lower court to adjourn the schedutid tor a minimum of four months.



Pursuant to Wis. Stat. § 809.52, Mr. ------- furthequests that this Court stay the
trial currently scheduled for June 16, 2014 at A0A. pending the disposition of this
petition.

STATEMENT OF ISSUE

Whether Mr. ------- has been effectively denied ¢osistitutional right to present
a defense and to present withesses upon his nfotiam adjournment of the scheduled
trial date, filed on the basis that Mr. ------- spert witnesses have had insufficient time
to review highly probative medical evidence, geteeraports, and prepare for trial, being
denied by the Circuit Court.

STATEMENT SHOWING NECESSITY FOR REVIEW

Wis. Stat. § 808.03(2) directs an appellate caugrant an appeal from a non-
final order if the court determines that an app@hldo one of the following:

1. Materially advance the termination of the litigatior materially clarify

further proceedings in the litigation;

2. Protect the petitioner from substantial or irrepéganjury; or

3. Clarify an issue of general importance in the adsiiation of justice.

Mr. ------- respectfully requests that this Couraigt an appeal from the circuit court’s
non-final order to protect him from the substantigliry caused by being forced to trial
on a homicide case without the necessary expéntni@sy.

Non-final judgment and orders are appealable bynjgsion of this Court. Wis.
Stat. § 808.03(2). A circuit court’s decision t@agra motion to enlarge time is reviewed
under an erroneous exercise of discretiutan v. Miller, 213 Wis. 2d 94, 570 N.w.2d

54 (Ct. App. 1997). A reviewing court will affirmstretionary decisions that are based



on the facts of record, the appropriate law, ardcilcuit court’s reasoned application of
the correct law to the relevant fadBsnsfeld v. Conrad, 2004 W1 App 77, 120, 272 Wis.
2d 341, 679 N.W.2d 851. In the present case, ticaiticourt has failed to apply the
relevant law and consider the appropriate factdrenndenying Mr. ------- 's motion for a
continuance. In fact, the circuit court has exgiiaiecognized that cases similar to Mr. --
----- 's have been reversed on appeal. The trialtasent so far as to characterize his
citations to those published decisions as a “thieeappeal.”
STATEMENT OF FACTS

This is a homicide case, although it did not bebat way. Mr. ------- 's son,
David A. (“Junior”), was born extremely prematurelapent the first month of his life in
the Neonatal Intensive Care Unit. Six weeks afendpreleased from the hospital,
Junior’s health deteriorated, and he was rush&diltwaukee Children’s Hospital by his
parents after he appeared distant and unrespomdedical staff at Children’s Hospital

alerted law enforcement because they suspectatiaiilse. Law enforcement took both

interrogated over the course of two days.

Junior’s health was stabilized, but his prognosas grim. Junior was released
from the hospital and remained in hospice carapproximately six months. Law
enforcement immediately assumed that Mr. ------ swesponsible for physically abusing
Junior. However, the defense experts take conpasitions, and have concluded that the
evidence points to a child who was sick from themant of his birth. Mr. ------- was
charged with violating Wis. Stats. 88 948.03(2Ka&}hild Abuse (Intentionally Causing

Great Bodily Harm); 948.21(1)(c) — Neglecting al@l{Consequence is Great Bodily



Harm); and, most seriously, 940.02(1) — 1st Defreekless Homicide. The charges are
extraordinarily serious, and Mr. ------- has a adnsional right to present an effective
and meaningful defense to the jury.

The undersigned was appointed to represent Mr-—by the Office of the State
Public Defender (“SPD”) following a determinatidmat Mr. ------- was indigent. Given
the extraordinary complexity of this case, the Sfab taken the additional step of
appointing a second attorney to this matter, Ddfuehler. The undersigned’s firm of
Kuchler & Cotton, S.C. has considerable experidra@lling child abuse cases
(particularly those resulting in death), and is i@anwith the complicated medical
evidence that these cases tend to require.

Due to the extremely poor health of Junior frontthimcluding his extreme
prematurity and the prolonged period of unconsaiess during which healing could
take place, the medical evidence in this casepsaally complex. The process of
obtaining records, organizing records, having résoeviewed, and having reports
drafted has taken longer than it might otherwige i&Mr. ------- were not indigent.
Unfortunately for Mr. ------- , medical experts aeductant, if not unwilling, to take cases
at the reduced rate of pay offered by the SPD. &leaperts who will take these cases at
the reduced rate of pay are busy, and require derable time to finish their work.
Recognizing the complexity of this case from thgibeing, the undersigned has taken
prompt and consistent action to organize and stivelynedical evidence this case
required. Defense counsel has further utilizedigsificant contacts in the medical field

to convince physicians to review this complicatadec And although doctors may take a



preliminary look at a case for defense counseh sugreliminary look is a far cry from
the actual process of reading and studying tharfiketail and preparing a report.

Cases of this nature cannot be properly defendiegsiall of the child’s medical
records, from conception through placement in Gaiits Hospital and ultimately, death,
are obtained. On January 4, 2013, defense couaskéd the State that it would need all
of these medical records. The State objected anditbuit court, the Honorable Mel
Flanagan then-presiding, required Mr. ------- le & Motion to Subpoena Medical
Records; that motion was docketed on February 5328 hearing was held on February
28, 2013, at which time the State rescinded itealgn to Mr. ------- 'S receiving the
medical records. Nearly two months of preparatioretwere wasted because the State
objected to the release of probative and relevatical evidence, without which defense
counsel’s prospective expert witnesses could dbingt

When the State rescinded its objection, Judge Bkmaigned seven subpoenas
and the matter was adjourned for a “status conéereon April 25, 2013, so that the
various medical records could be obtained fromvir@us providers. The various
requests went out in a timely fashion, and medeeabrds filtered in over time.

The homicide charge is neither dated nor old. ¢, flay the time of the currently
scheduled trial, Mr. ------- will have been facitige homicide charge for less than
fourteen months. An amended complaint, chargingwith homicide, was filed on April
25, 2013. Mr. ------- was only arraigned on thaaige on May 3, 2013. Because
subpoenas for medical records had already beerdsitime defense had been receiving

thousands of pages of records from the seven diftantities involved.



Nevertheless, it took months for the State to awer the autopsy report. As of
July 18, 2013, three months after the autopsy tdyaa been drafted, the State still had
not provided the report to defense counsel. Withioat report, it remained impossible to
determine which specialists would be needed fer¢hse, and no expert would review
any records until defense counsel had obtainedrgplate set. Once the autopsy report
was prepared, and once defense counsel had seduoéthe medical records, the State
Public Defender’s Office approved funding for NuBebra Botticelli to organize the
more than 2,000 pages of medical records and fmapgesummaries. The experts who
consult with defense counsel do not review thisina of medical records until the
records are organized and summarized. Once thesyuteport was turned over, it was
reviewed immediately. The defense experts suggéiseepossibility of rickets existing in
this child. Rickets is a condition that can be aksh for fractures. This is significant
because Mr. ------- is accused of causing numefi@aesures to the ribs of the child, even
though none were seen at autopsy by the medicaliara

Defense counsel has consulted with Dr. Julie Macokn Hershey Medical Center
in Hershey, Pennsylvania. Dr. Mack is a radiologrsi has worked closely with defense
counsel on other similar cases. Based on her preliymreview, she instructed defense
counsel to consult with Dr. Waney Squier, from Qgfo England. Dr. Squier is a
pathologist, but she is one of the premier exgantgenous thrombosis. Venous
thrombosis is essentially a blood clot occurringjde a blood vessel. These can cause
death. Because venous thrombosis may have beeauke of death (instead of shaking

or impact), Dr. Mack advised defense counsel &i fjet a report from Dr. Squier.



In August 2013, defense counsel was in contact mtiSquier. Her initial
impression was that there might indeed be venawsnihosis in the child. She requested
the brain dura and spinal cord sections with redtsSquier provided counsel with a
standard “tissue request” on August 20, 2013. Sachples are possessed by the medical
examiner’s office. Defense counsel was in regutertact with the medical examiner’s
office to facilitate this transfer, but the tisswesre not sent. On October 14, 2013 the
medical examiner’s office assured defense couhs¢lthese samples would be shipped.
The samples were finally shipped, and on OctobeP@383, Dr. Squier confirmed that
she was in receipt of them. This two-month delag sa&used by the State medical
examiner’s office. Dr. Squier then requested tledigdse counsel provide her with the
autopsy, birth labs, birth radiology reports, bstmmary, Children’s Hospital lab
results, Children’s Hospital radiology reports, Idren’s Hospital summary, pediatric
records and vitamin notes. This was done forthwith.

Cases such as Mr. ------- 's cannot be properly g without the input of a
forensic pathologist. Dr. Shaku Teas, a forensthgdagist out of Chicago, agreed to
prepare a complete forensic report, tying togetihedifferent conclusions from the
different experts. Dr. Teas has been working os tiatter for over six months. On
January 9, 2014, defense counsel received itsr@palrt from Dr. Squier regarding the
venous thrombosis. That report was promptly turost to both Dr. Teas and the State.

Dr. Squier’s final report supports Mr. ------- 'sniacence. She has concluded that
the injuries were older than thought — perhaps bgks or months. She also studied the
brain pathology and the cysts that developed afferission and concluded that these

were not supportive of trauma. Her conclusionseateemely significant in that she



concludes that the imaging, pathology and clininisdory are consistent with venous
thrombosis.

The radiologist with whom defense counsel had lwessulting, Dr. Patrick
Barnes, notified defense counsel in January thatdwéd not be able to work on the
present case due to health reasons. This creaigdiicant problem for Mr. ------- 'S
defense, because the trial had been scheduledpfdr &nd the full controversy cannot
be tried until there is a determination on theeiskand the supposed fractures, as well as
the dating of the brain injuries. When Dr. Barnebwéred this news, defense counsel
immediately asked Dr. Julie Mack to prepare a degdort addressing these issues on
January 29, 2014. Throughout the entire month bfiay, defense counsel had been in
constant contact with Dr. Mack, but a report hatlyeb been drafted by her.

Dr. Mack eventually completed her initial reviemdareported back that the child
had an elevated parathyroid hormone level. An ¢ééglyparathyroid hormone is unusual,
and, because the child was born premature, detensesel must hire an expert to
evaluate this condition. Dr. Mack also noted that¢hild’s presentation was
predominantly one of seizures that led to the iatiom. She referred defense counsel to
Dr. Chuck Hyman to examine the elevated parathymoiinone and to Dr. Joseph
Scheller for neurology.

Both of these doctors were immediately contactedhBre willing to assist, even
though the present case is an SPD appointmenHydnan can provide an initial
overview relatively quickly, but it will take himt éeast two months to study the entire

medical history and to provide that analysis. hdéler reports that he will review the



materials that are already available and will ble &b provide a report in that same time
period.

Because of the extensive medical evidence, the dele@ceiving materials, the
time required to organize the materials, the repent of advance approval of expert
hires by the SPD, the conflicting schedules of etspéhe new issues that have emerged
as the evidence has been reviewed by expertshardte unavailability of Dr. Barnes,
development of evidence has taken longer than defenunsel could have anticipated.

In October 2013, the parties selected the trigd daApril 7, 2014. Defense
counsel believed this to be realistic, given tHenmation available at that time.
However, when it became apparent that defense etisimsedical experts could not meet
the deadlines associated with that trial date,rdsfeounsel promptly brought this to the
circuit court’s attention. A continuance motion weead with the circuit court on
February 26, 2014, requesting that the circuit tadjourn the trial. A hearing was held
on the motion on March 14, 2014, and the requestdeaied. In the intervening time,
however, defense counsel received its report framlBas, the forensic pathologist. Dr.
Teas’ evaluation is more extensive than that ofSguier. She has reviewed the entire
medical history, and has concluded that all ofaleged injuries suffered by the child
were naturally occurring, and not caused by anreatector.

Defense counsel immediately filed a second motiocontinue the trial with the
circuit court. Defense counsel also filed the egatdry medical report from Dr. Teas.
This motion was filed on the morning of March 2612. Defense counsel also moved to
exclude the State’s witnesses on the groundslikabtate had provided a formal written

list only fourteen days before trial. The circuniuet called an immediate hearing within a



matter of hours after the motion was filed. Desthiefact that defense counsel had a
forensic pathologist report completed before ttiad circuit court refused to postpone
the April 7 trial date. The circuit court also riéahed its previous ruling that defense

counsel would be barred from calling any experhessses other than Dr. Squier.

This Court is being asked to intervene and to ditee trial court to adjourn this
matter so that Mr. ------- has the opportunity wtyf present his defense with the
appropriate medical experts he needs.

ARGUMENT

As discussed above, presenting a competent detierise serious charges in this
case has required multiple medical experts to vetwusands of pages of medical
evidence, requests for further evidence, motiorsetmre access to medical records,
subpoena applications, organization of large tigs medical expert, applications for
funding to the SPD, consistent and ongoing cométt experts by defense counsel,
drafting of multiple motions, the generation of tiple medical reports, continuous
discovery, and extensive coordination with multipigerts across the country and
beyond. Defense counsel has diligently pursuedatftisess throughout the time this case
has been pending. For reasons beyond the conthét.of----- or defense counsel, the

process was not completed before the circuit couldadlines. This prejudice will result

10



in substantial and irreparable injury because Ms--- will not have an opportunity to
present a competent or complete defense to thgehat trial.

The United States Supreme Court has warned thit @durt’s insistence upon
expeditiousness in the face of a defendant’s jabt# request for delay can violate that
defendant’s right to due proceSee Ungar v. Sarafite, 376 U.S. 575, 589 (1964Yorris
v. Sappy, 461 U.S. 1, 11-12 (1983). The Supreme Court sasheeld that the United
States Constitution guarantees criminal defendantseaningful opportunity to present a
complete defenseCalifornia v. Trombetta, 467 U.S. 479, 485 (1984). This includes a
defendant’s right to be heard in his or her deferskthe right to compel the attendance
of witnesses the defendant wishes to call, to dFeir testimony, and to question them.
SeelnreOliver, 333 U.S. 257, 273 (1948). Indeed, few rights aoeenfundamental than
of an accused to present witnesses in his defémseapility to do so is “an essential
attribute of the adversary system itselidylor v. lllinois, 484 U.S. 400, 408 (1988). Of
course, these rights are meaningless unless timelyecaffectively carried out by defense
counsel on behalf of a defendant. ABA Defense Rancstandard 4-4.1, titled “Duty to
Investigate,” puts into sharp focus what acts th@eusigned must take on behalf of the
Defendant as he represents him in this complex caédase:

Defense counsel should conduct a prompt investigation of
the circumstances of the case and explore all avenues
leading to facts relevant to the merits of the case and the
penalty in the event of conviction. The investigatshould
include efforts to secure information in the posges of
the prosecution and law enforcement authoritieg. duty
to investigate exists regardless of the accusetfigssions
or statements to defense counsel of facts constitguilt

or the accused'’s desire to plead guilty.

(4-4.1(a)) (emphasis added).
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Dr. Teas has completed her report, finding thantleelical evidence does not
support a finding of child abuse. Yet she is prakibfrom testifying because she could
not complete her work before the deadlines expifading to order a continuance that
will permit defense counsel to submit Dr. Teas’agrior to the expiration of new time
limits will lead to a miscarriage of justice becaldr. ------- will be severely prejudiced
from his inability to present a competent defemskighly such complex medical
evidence.

Where a failure to grant a continuance in a proiceed likely to make a
continuation of the proceeding impossible or result miscarriage of justice,
Wisconsin’s speedy trial statute (the only statatexpressly consider when a
continuance should be granted) supports the omglartontinuance. Wis. Stat. 8
971.10(3)(b)(1). In addition, where a case is “sasual and so complex, due to the
number of defendants or the nature of the prosacuti otherwise,” speedy trial
deadlines may be altered. Wis. Stat. § 971.10(@)b)

The Wisconsin Supreme Court encouraged courtototim “relevant factors” in
determining whether a court misuses its discratidailing to order a continuance.
Phifer v. State, 64 Wis. 2d 24, 29, 218 N.W.2d 354 (1974). WhHile tactors expressly
outlined in that case pertained to situations wilaedenial of continuance affected
counsel of choicead., the Seventh Circuit Court of Appeals has recg#tederal relevant
factors a court should consider when deciding dandb adjourn or continue. These
factors include: (1) the amount of time availaldegreparation; (2) the likelihood of
prejudice form the denial of the continuance; (®) defendant’s role in shortening the

effective preparation time; (4) the degree of caxjpy of the case; (5) the availability of
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discovery from the prosecution; (6) the likelihabdt a continuance will satisfy the
movant’s needs; and (7) the inconvenience and buxalthe court and its pending case
load. See United Satesv. Crowder, 588 F.3d 929, 936 (7th Cir. 2009). In the present
case, virtually all these factors weigh in favoif. ------- 'S continuance request.

1) Counsel has had limited time to prepare due toydefaobtaining discovery
of medical records, organizing records, and dissatimg records to experts.

The amount of time required to prepare is direattyibutable to the time the
experts require to evaluate the medical reportsecnrds. Defense counsel had not even
received the autopsy report at the time of the fiearing before Judge ------- , held on
July 18, 2013. Moreover, as noted above, therefwéser delay in obtaining and
organizing medical records. The process of orgaioizdtself required advance approval
by the SPD. The thousands of pages of organizedrialstthen needed to be provided to
Dr. Mack in Pennsylvania, who then had to review/rimaterials before making referrals.
Records had to be delivered to those experts,lawttexperts required sufficient time to
review the thousands of pages of records and devefmwrts while working around their
own schedules. Notably, it was only late Octobe2@it3 that Dr. Squier finally received
tissue samples for examination.

Experts have private practices, continuing edunaticequirements, professional
obligations, and other cases on which they workeGiall these complications, trial
dates sometimes must be continued in order to erkat the full controversy is
ultimately tried. In addition, defense counsel dede in October 2012 that the State
provide a formal list of its witnesses. The Statevped this list only fourteen days

before the then-scheduled trial date. That is wsmeable in a homicide case, and Mr. ----
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--- has a right to conduct additional investigatioto these withnesses now that it is clear
precisely who the State intends to call at trial.

2) That Mr. ------- will be prejudiced by not havingerts to refute the claims
by the State is undeniable.

Cases dealing with alleged abusive head traumadviexam enormous amount of
medical evidence that is often the subject of vddbate among medical professionals. In
recent years, there has been an “emergence oitimieg and significant dispute within
the medical community as to the cause of” injutieg have traditionally been attributed
to intentional head traum&ate v. Edmunds, 2008 WI App 33, § 23, 308 Wis. 2d 374,
392, 746 N.W.2d 590, 599. As Justice Crooks natdus dissent irtate v. Ward, 2009
WI 60, 318 Wis. 2d 301, 767 N.W.2d 236, “Medicaldance in so-called ‘shaken baby’
cases is very much in dispute at the moment, amdghk of wrongful convictions based
on powerful but ultimately discredited expert teginy is significant.1d., 1 84 n.4, 318
Wis. 2d at 362 n.4, 767 N.W.2d at 266 n.4. JusBicoks made this observation in a
dissent opened with his self-identification asdther and a grandfather . . 1d., 1 69,
318 Wis. 2d at 355, 767 N.W.2d at 262.

Forcing Mr. ------- to face a trial without beingla to dispute all of the medical
evidence admitted by the State will pervert thg’gicomprehension of the certainty of
that medical evidence. Mr. ------- made incrimingtistatements which, if given
sufficient time, will undoubtedly be shown to beamsistent with the medical evidence.
Already, the forensic pathologist report calls igteestion the veracity of anything to
which Mr. ------- “confessed.” Yet, the jury willdbdeprived of knowing this information

because of the circuit court’s myopic insistenceraintaining the present trial date.
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If the State is permitted to present its medicaence as virtually undisputed
and fully consistent with Mr. ------- 's alleged “ntession,” without Mr. ------- being able
to call his own expert withesses to refute thoaamd, the jury will get a one-sided view
of the evidence that does not align with the fastshey would be presented at trial at a
later date. This minimal gain in judicial economsygreatly outweighed by the grave, and
possibly irreparable, prejudice that would occ{iA] ‘myopic insistence upon
expeditiousness in the face of a justifiable retitesdelay can render the right to defend
with counsel an empty formalityPhifer v. Sate, 64 Wis.2d at 30-31 (1974) (quoting
Ungar, 376 U.S. at 589). If a writ or appeal is not geal) there is a great danger of the
trial becoming such an empty formality.

3) Defense counsel has expeditiously sought evidendealtivated expert
testimony.

As the facts establish, defense counsel has notdgmg on its hands during this
case. Defense counsel began seeking discoveryditah@vidence from the initial
appearance, only to be initially stymied by thet&sobjections. Since then, defense
counsel has consistently pursued further discovergained in consistent and ongoing
contact with witnesses, and been diligent in segekinding for experts through the SPD.
Whatever delays have occurred cannot reasonalajtiiieuted to negligence on the part
of defense counsel.

4) This case is among the most complicated cases maialgi for defense
counsel to attempt to defend.

So-called “shaken baby” cases rely on large amafntemplicated and often
contradictory medical evidence that lawyers caly gain a clear understanding of

through the use of experts. There is nothing intfas school educational programs that
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assists an attorney in dating subdural hemorrhageb fractures. Most attorneys cannot
recognize pseudo-fractures or rickets, identifyorenthrombosis or blood disorders, or
analyze tissue samples. All of that has to be doatédd with medical experts after the
SPD agrees to fund them.

This case is even further complicated becauseeotting period of iliness from
birth until just a few weeks before the allegedsshand by the extended period that
Junior was on life support, making the dating gfiiies more indeterminate. As defense
counsel noted in its initial adjournment motiorthe circuit court, these cases are more
similar to civil cases than traditional criminakes because of the voluminous medical
evidence and expert analysis they require. As saifilrther delay of the trial is essential
for Mr. ------- to present an adequate and effectiefense against the serious charges he
vehemently denies.

5) The State initially opposed discovery of importaribrmation and cannot be
relied on to develop medical testimony that is camytto its own agenda.

Mr. ------- needs to present his own medical evideto demonstrate that claims
made by the State’s medical experts are in dispgteannot rely on discovery from the
State to help him make that case. Now that thes $ia@s finally fulfilled its obligation to
provide all necessary discovery, and has allowed-Mk--'s experts access to relevant
reports and tissue samples, the only remedy istmip him the time he seeks to seek
gualification for his experts for the purposesraltand prepare them to testify.

6) Itis reasonable to expect that Mr. ------- 's caaa proceed to trial in 2014.

Defense counsel has continued to have consistaetdatonith expert witnesses.
When defense counsel agreed to the April 7, 2004 date, it was reasonably

anticipated that expert witnesses would be readirifd at that time. A continuance was
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sought only because of delays with the expertslam@ccompanying prejudice this will
cause Mr. ------- .

7) No one disputes that the circuit court maintaiterge case load that it must
manage, but Mr. ------- 's right to present a detetwsthis homicide charge far
outweighs that concern.

Mr. ------- is on trial for murdering his child,@arge which carries significant
social stigma and decades in prison if he is cdasicThe law “requires a delicate
balance between the defendant's right to adegeptesentation of counsel at trial, and
the public interest in the prompt and efficient aaistration of justice.’Phifer, 64 Wis.
2d at 31. Whatever burden is placed on the cicautt from an adjournment pales in

comparison to any burden placed on Mr. ------- froobd having the full controversy

adequately tried.

The Defendant’s first continuance motion was fibedFebruary 26, 2014, and
was heard at a hearing held on March 14, 2014h#thearing the circuit court
characterized “the issue” as whether defense cotims# enough time thus far to
procure the experts that [defense counsel] needjediprocess the case accordingly.”
(7:17-19). The circuit court indicated that it waatisfied that [defense counsel was]
working diligently in the defense of this case,”A3-24), and that the circuit court did
not mean to imply that defense counsel was “nah@ao the best of [its] ability to bring
the matter forward apace,” (12:4-5). The circutitaevertheless denied the request,
noting both that the State “also has a right torgbdisposition of the case,” (10:15-17),

and that “[tlhe Court has an interest in movingc¢hee forward,” (10:17-18). In fact, the
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circuit court indicated that the State “has an éqiarest in advancing the case to trial to
that of the defense.” (12:8-10).

At the same hearing, despite being “satisfied fithefiense counsel was] working
diligently in the defense of this case” (7:23-2%g circuit court also excluded all expert
witnesses other than Dr. Waney Squier from tesigfyon behalf of the Defendant. (81:6-

7).

The circuit court acknowledged in its Decision dmnrd@l Defense Motion to
Adjourn Jury Trial that the Defendant’s request“@continuance of the April trial date”
was filed on February 26, 2014. In that motion, Bfeéendant requested a trial date in
June 2014, and indicated that “[t|he defensewill have exact dates by which [its expert
witnesses] would be available for trial, when timistion is heard.” The State Public
Defender’s Office does not approve funding for ekpgtnesses who will not be able to
testify at an already-scheduled jury trial. Becawsigher Dr. Hyman nor Dr. Scheller
would be available or prepared for a trial begignam April 7, defense counsel could not
receive approval from the State Public Defendeffec®to retain either doctor unless
and until the trial was postponed.

The circuit court denied the motion on Marchlahd denied a second motion on

March 26. At the March 26 hearing, the circuit ¢also excluded all but one of the

! The circuit court writes, “On February 26, 201He Defense requested a continuance of the Apall tri
date. The State objected. The Court denied theomo®n March 14, 2014, the Court heard the supjoress
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Defendant’s expert witnesses. The circuit courtedidntually adjourn the trial on its own
motion on March 31. That order, however, did natrads the circuit court’s exclusion of
the Defendant’s expert witnesses. As such, even Bffarch 31, defense counsel could
not receive approval from the State Public Defetsdeffice to retain Dr. Hyman or Dr.
Scheller. It is true that the February 26 Motion@ontinuance represented that both
experts could be prepared by “late March or eapyil® This was true on February 26.

It was no longer true on April 8. Because these éwjoert witnesses remain excluded, the
State Public Defender’s Office still cannot appréweding for them to be retained, and
neither expert can begin any analysis, since neitioelld be allowed to testify.

The circuit court writes, “Ms. Kuchler asserts ttieg Defense experts anew
unavailable for the June, 2014 trial- when that tsal schedule originally offered by the
Defensein its February 26, 2014 Motion for AdjournmenEmphasis in original.) This
statement misrepresents the February 26 MotioAdguurnment. While the motion
indicates that, as of February 26, “a realistial ttate is in June,” it also explicitly states
that defense counsel would be prepared with “edatds by which [experts] would be
available for trial, when this motion is heard.”élBefendant did not assert, and has
never asserted, that these witnesses would beabieadn any specific dates in June, only
that, as of February 26, such a date would prothidevitnesses with enough time to be

retained and to prepare.

motion. . . .Only after the statement was deemed admissible did the Defense submit a written order for
the Court’s signature denying the February regisesin adjournment of the April 7, 2014 trial déate.
(Emphasis in original).

This language and emphasis imply that the cirauitits denial of the continuance request occurmiat p

to March 14, and that defense counsel was dilatosyibmitting a written order. In fact, the contimee
request was denied on the same day, March 14e siine hearing in which the Defendant’s statemast w
deemed admissible. The circuit court’s concerm tia@pears to be that defense counsel did not slrelft

an order during the brief recess that morning.
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RELIEF REQUESTED

Based on the above stated facts and arguments;-M+- seeks leave to a appeal
the non-final order denying the request for coraimee signed on April 24, 2014.
Alternately, Mr. ------- seeks a supervisory writnandamus ordering the circuit court to
adjourn the upcoming trial so that Dr. Teas an@iotlefense expert witnesses can testify
as to their opinions and findings. Mr. ------- algmuests a stay of further proceedings
while this petition is pending. Only through graugfiorders as requested will Mr. ------- 'S
essential due process rights be preserved and mnagéce avoided.

Dated this day of April, 2014, in Wesha Wisconsin.

Respectfully Submitted,

Lawyer Name
State Bar No.
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CERTIFICATION
| certify that this petition for leave to appeahéorms to the rules contained in
Wis. Stat. 8§ 809.50(1) and 809.51(1), for a pmtiproduced using a proportional serif
font; double spaced with a 1.5 inch margin on esaadf; paginated at the center of the

bottom margin, and that the length of this petii®#,997 words.

Lawyer Name
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