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Appeals from Start to Finish
Speaker Biographies

Colleen Ball began her litigation practice in 1991 at Reinhart Boerner Van Deuren
s.c. in Milwaukee. She became a shareholder of the firm, served as chairperson of
the firm’s Appellate Practice Group, and has worked on appeals in state and
federal courts. She has argued cases to the Seventh Circuit Court of Appeals, the
Wisconsin Supreme Court, the Wisconsin Court of Appeals, and the Minnesota
Court of Appeals. In October 2002, Colleen founded Appellate Counsel, S.C., a
firm focusing exclusively on litigation strategy and appellate advocacy.

With the help of several colleagues, Colleen formed the Appellate Practice Section
of the Wisconsin State Bar in 1999 and served as chairperson of the section from
July 1, 2003 to June 30, 2004. She created and has served as coordinator or co-
coordinator of the pro bono appeals program since its inception in 1998. The
program supplies pro bono appellate counsel for cases in the Wisconsin Supreme
Court, the Wisconsin Court of Appeals, and the Seventh Circuit Court of Appeals.

Colleen received her undergraduate degree in political science from Marquette
University and her graduate degree in Russian history from the University of
North Carolina at Chapel Hill. After spending nine months studying Russian at
Moscow State University, she attended the University of Wisconsin Law School.
She served as associate editor for the Wisconsin Law Review and received her law
degree cum laude in 1991. She clerked for Judge John W. Reynolds of the United
States District Court for the Eastern District of Wisconsin.

Amelia L. Bizzaro, Marquette 2003, is an associate attorney at Henak Law
Office, S.C., Milwaukee, a firm dedicated solely to criminal appeals and post-
conviction work. Prior to joining Henak Law Office in 2005, she was the Director
of the statewide Legal Services Program at the AIDS Resource Center of
Wisconsin, Inc., and a staff attorney at Centro Legal por Derechos Humanos, Inc.
She is a member of the state bar’s Appellate Practice Section, and is co-chair of
the Milwaukee Bar Association’s Bench/Bar Court of Appeals Committee.

Andrea Taylor Cornwall graduated from UW Law School in 1991, and has been
representing clients as an Assistant State Public Defender with the Wisconsin
State Public Defender's office ever since. In her first 7 years of practice, Ms.
Cornwall worked in the Milwaukee Trial Office, representing criminal defendants
in Milwaukee County circuit courts. For the last 10 years, Ms. Cornwall has been
with the Milwaukee Appellate Office of the State Public Defender, representing
clients in postconviction proceedings and on appeal of criminal convictions and
termination of parental rights.



Ellen Henak has been a staff attorney in the Milwaukee Appellate Office of the
Wisconsin State Public Defender’s Office since 1991 where she handles
postconviction hearings and motions as well as appeals in criminal cases and
mental health commitment cases. She graduated from New York University
School of Law in 1983. Following graduation, she was a judicial law clerk for the
Hon. Marie L. Garibaldi of the New Jersey Supreme Court. She also is a former
Assistant Corporation Counsel for the City of New York and has been in solo
private practice.

Robert R. Henak is proud to have defended the Constitution and those charged
with criminal offenses for the past 25 years. After graduating from New York
University School of Law in 1982 and clerking for the Hon. James E. Doyle, Sr. in
the U.S. District Court for the Western District of Wisconsin, he spent four years
with the Legal Aid Society, representing criminal defendants in the trial courts of
New York City. He then spent the next 12%2 years focusing on motions work and
criminal appeals with Shellow, Shellow & Glynn, S.C. in Milwaukee before
founding his own firm, Henak Law Office, S.C., with a practice limited almost
exclusively to state and federal post-conviction work, criminal appeals, federal
habeas, and federal sentencing issues.

Mr. Henak has handled hundreds of state and federal appeals. He performed all or
a significant part of the briefing for a party or amicus in cases resulting to date in
more than 80 published decisions. He also is Amicus Chair, and serves on the
board of directors, of the Wisconsin Association of Criminal Defense Lawyers.

Barbara J. Janaszek is a shareholder with the law firm of Whyte Hirschboeck
Dudek S.C. in Milwaukee, concentrating in appellate advocacy and commercial,
accountant liability and intellectual property litigation. In her 25 years of practice,
Ms. Janaszek has handled dozens of appeals, including successfully briefing and
arguing, on behalf of the taxpayers, two of the most significant state and local tax
(“SALT?”) cases decided by the Wisconsin Supreme Court in the last 20 years --
Wisconsin Dep’t of Revenue v. William Wrigley, Jr. Co., 160 Wis. 2d 53, 465
N.W.2d 800 (1991); 502 U.S. 807, 112 S. Ct. 2447 (1992); 171 Wis. 2d 35, 489
N.W.2d 915 (1992) and Wisconsin Dep’t of Revenue v. River City Refuse
Removal, Inc., 2007 WI 27, 299 Wis. 2d 561, 729 N.W.2d 396. Ms. Janaszek
received her J.D. degree from Marquette University. She began her legal career as
an appellate clerk for District | of the Wisconsin Court of Appeals and currently
chairs the State Bar Appellate Practice Section Board.

Joan F. Kessler was elected Judge on District | of the Wisconsin Court of
Appeals in 2004. She sits on that court in Milwaukee. Prior to her election, she
was a litigation partner with Foley & Lardner for twenty three years, and the
United States Attorney for the Eastern District of Wisconsin, appointed by



President Jimmy Carter. She has taught Professional Responsibility at both
University of Wisconsin and Marquette Law Schools. Her leisure activities
include painting, cooking, reading, and travel. She and her husband, State
Representative Fred Kessler, live on the northwest side of Milwaukee. They have
two adult daughters.

Tom McGregor has been a staff attorney for the District | court since 1990. He
received his undergraduate and law degrees from the University of Wisconsin-
Madison. Prior to joining the Court of Appeals, he was in private practice where
his areas of concentration were bankruptcy and family law.

Deb Moritz has been a staff attorney for Districts | and 11 since 1998. She also is
an adjunct lecturer in Legal Writing at the University of Wisconsin. Before
joining the court, Deb was in private practice with Stafford Rosenbaum in
Madison and Sullivan & Cromwell in New York, taught legal writing at New
York University and Brooklyn Law Schools, and was a motions law clerk for the
United States Court of Appeals for the Second Circuit.

Lisa S. Neubauer serves as a judge on the Wisconsin Court of Appeals, District
I1. Prior to joining the court Judge Neubauer was a partner at Foley and Lardner
LLP, chair of the firm's Insurance Dispute Resolution Practice and, since 1989, a
member of the Litigation Department. Her practice focused on general commercial
litigation with an emphasis on insurance litigation. Judge Neubauer was also vice
chair of the firm-wide Recruiting Committee.

Prior to joining Foley, Judge Neubauer was a law clerk for the Hon. Barbara B.
Crabb, the chief judge of the United States District Court, Western District of
Wisconsin. A graduate of the University of Chicago Law School with honors,
Judge Neubauer received her degree in 1987. She is a member of the Order of
Coif. While at the University of Chicago Law School, Judge Neubauer was
president of the Law Students Association. In 1979, Judge Neubauer received her
B.A. from the University of Wisconsin — Madison, where she majored in political
science. From 1979 to 1982, she worked as a legislative aide for the president of
the Wisconsin State Senate. Judge Neubauer also worked as a staff member in the
United States Senate.

Judge Neubauer is a recipient of the 2005 Lynford Lardner Community Service
Award in recognition of her volunteer work and civic involvement. In 2004, Judge
Neubauer was the recipient of the Association for Women Lawyer’s Community
Service Award. For six years she was a board member of the Racine Area United
Way, and has also served as Vice-President, Racine Area United Way Marketing
and Resource Development Committee, aboard member of the Equal Justice
Coalition n/k/a Wisconsin Equal Justice Fund and of Legal Action of Wisconsin.



Randall E. Paulson is an Assistant State Public Defender in Milwaukee, handling
post-conviction matters and appeals. He received his bachelor’s degree from UW-
Eau Claire, and graduated from the UW Law School. He spent a year in private
practice and five years as a trial-level public defender in Stevens Point before
moving to Milwaukee and the public defender’s appellate division, where he has
worked since 1993. He was the first public defender to represent his agency at
meetings of the Wisconsin Criminal Jury Instructions Committee, working on that
committee for five years. From 1999-2003, he was a liaison to the private bar. He
conducted training for private bar attorneys handling public defender cases,
investigated performance complaints, and audited bills. Over the years, he has
been called upon to make presentations for continuing legal education seminars on
topics such as interlocutory appeals (he maintains an outline on this subject on the
public defender’s website), the law of sentencing (he handled both State v.
Gallion, 2004 W1 42, 270 Wis.2d 535, 678 N.W.2d 197, and State v. Brown, 2006
WI 131, 298 Wis.2d 37, 725 N.W.2d 262), jury instructions, and judicial
disqualification.

Julie Anne Rich is a Wisconsin Supreme Court Commissioner. She assists the
court with petitions for review, attorney and judicial disciplinary cases, and the
court’s administrative rules matters, including the Ethics 2000 petition. She
received her B.S. from the University of Wisconsin-Madison in Geology &
Geophysics in 1988, attended graduate school in geology at the University of
California, and received her J.D., magna cum laude, from the University of
Minnesota Law School in 1994. After clerking for the Minnesota Supreme Court,
Julie was an associate at Dorsey & Whitney LLP in Minneapolis, practicing in the
areas of complex commercial litigation and commercial finance. She worked
briefly for the court of appeals and has been a supreme court commissioner since
2001.

Melinda Swartz is an attorney in the Milwaukee Appellate Office of the
Wisconsin State Public Defender. She graduated from Carleton College in 1985
and from the University of Minnesota Law School in 1990. She worked in the
Milwaukee Trial Office of the Wisconsin State Public Defender from August 1990
until transferring to the Appellate Division in August of 1996.



CRIMINAL APPEALS FROM VERDICT TO
NOTICE OF APPEAL

I. INITIATING A CRIMINAL APPEAL

A. The Decision to Appeal: Statutory [Wis. Stat. Rule 809.30(2)] and ethical
[SCR 20:1.16] duty to advise client of postconviction or appeal rights

1. Adpvise client:
a. Right to seck postconviction/appellate relief - CR-233
- Notice of Right to Seek Postconviction Relief
b. Merits of appealing issue
c. Length of time (SPD has 30/50 days to appoint,
court reporters have 60 days to prepare transcripts,

appellate attorney have 60 days to file pcm/noa)
d. Fee:
i. No trial - $480/$60 prepay
fi. Trial - $1200/$120 prepay
2. Ultimately it is the client’s decision whether to file NOI.

B. Notice of Intent (NOI) — Rule 809.30(2)
1. Notice of Intent to Pursue PostConviction Relief starts
statutory process for postconviction or appeal process for
criminal cases.

Sample Notice of Intent

2. Mandatory NOI contents: Rule 809.30(2)(b) 1 through 6.

3. NOI must be filed in the circuit court and served on the
prosecutor and any other party.

4. Deadline for filing NOI

a.  Within 20 days after date of sentencing. Wis. Stats.
Rule 809.30(2)

b. Time limit may be enlarged upon showing of “good
cause.” Wis. Stat. Rule 809.82.

c. If past 20 days or if later discover NOI filed past 20
days you need to file motion to extend time to file
NOI in court of appeals (COA).

Sample Extension Motion

d. COA — Need to identify correct District at top of
motion.

e. Original plus 4 copies to COA, serve one copy on DA
and one copy on clerk of circuit court.


http://www.wisspd.org/html/training/ProgMaterials/AtoZ/NOI-Adult1.rtf
http://www.wisspd.org/html/training/ProgMaterials/AtoZ/LateNOIext.rtf

f. COA address: P.O. Box 1688, Madison, WI 53701-
1688.
g. File Notice of Intent (NOI) with clerk of court prior

to or at same time as motion to extend.

C. If your client is requesting SPD representation on appeal, send to SPD
Appellate Division Intake Unit, P.O. Box 7862, Madison, W1 53707:

il S s

Copy of file stamped NOI

Completed SPD Appellate Questionnaire

Copy of all transcripts obtained during the course of representation
Motion for Release Pending appeal or Stay of sentence pending appeal
(if applicable) (see below)

II. BEGINNING APPELILIATE REPRESENTATION

A. ORDERING TRANSCRIPTS AND COURT RECORD:

1.

Within 5 days of the filing of the NOI, the clerk of court shall send a
copy of the NOI, the judgment and the judgment roll to:
a. To the SPD appellate intake, if the client is seeking
SPD representation. 809.30(2)(c) 1.
b. To the person’s retained counsel or to the person, if
the person is not seeking appointed counsel.

809.30(2)(c) 2.

If you are appointed, SPD appellate intake will order the transcripts
and court record to be sent to you:
a. Deadline for ordering — 30 days,or 50 days if
indigency needs to be redetermined. 809.30(2)(c)
If you are retained, the deadline for ordering the transcripts and court
record is:
a. 30 days after the filing of the NOI, if the person has
not requested representation by the SPD. 809.30(2)(f).
b. 90 days after the filing of the NOI, if the person has
been denied representation by the SPD. Id.
Presentence Investigation report (PSI):

a. In some counties, the PSI is provided as part of the
court record request.

b. In Milwaukee County, PSIs are part of the circuit
court record but are not maintained in the case file in
the clerk’s office. The PSIs will be sent to SPD
appointed counsel by DOC pursuant to a standing
order of the (former) Chief Judge Michael Sullivan
entered on March 12, 2004. The following procedure
should be used to obtain the PSI:

1. Identify the agent who prepared the PSI. The
agent’s name, DOC # and FAX # may be


http://www.wisspd.org/html/training/ProgMaterials/AtoZ/SPDAppellateQ.rtf

obtained from the Probation and Parole
Office for Milwaukee County 414-227-4544.

ii. Fax the agent a request for the PSI which
includes the agent’s name, DOC number,
phone and fax #, and the client’s name, date
of birth and case number. The request should
indicate that it is being made pursuant to
Judge Sullivan’s standing order and should, as
an attachment, include the order appointing
counsel.

iii. Any problems with the process should be
referred to the Milwaukee Appellate Office
Attorney Supervisor, 414-227-4805.

c. Note: Other counties may also require court orders to
obtain the PSI and/or have a different procedure for
obtaining them.

d. Note: Counsel may keep a copy of the PSI and review
PSI with client, however, copying PSI to give to client
requires court order. See § 972.15 (4m).

B. UPON OPENING YOUR FILE

1. Read Wis. Stats. (Rules) 809.30, .31 and .32. Review other rules of
appellate procedure in chs. 808, 809 and 974

2. Review the "Appellate Division's Minimum Attorney Performance
Standards" at
http://www.wisspd.org/html/appellate/ AppAttyPerfStan.asp

3. Review  the  Direct  Appeal  Timetables  available  at

http://www.wisspd.org/html/appellate/appellate2.asp. Review the
rules governing the calculation of time limits in Rule 801.15 (1) and

()]
4. Check file:
a. Was NOI timely filed? If not, file motion to extend deadline.
b. Check Judgment. Is the judgment appealable under 809.30?
c. Were all the necessary transcripts ordered? If not, order

transcripts and file a motion with the COA to extend the deadline for
ordering transcripts.

5. Notify client of your appointment and briefly outline appellate
process. Ask what you should be looking for when you review the
record and why client wants to appeal. Establish how and when
communication will occur in the future: find out how to contact
client and advise client how to contact you.

6. Contact trial counsel (and review SPD Appellate Questionnaire from
trial counsel, if available): Potential issues? Discovery, investigation
and expert reports available?


http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=WI:Default&d=stats&jd=809.30
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=WI:Default&d=stats&jd=809.31
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=WI:Default&d=stats&jd=809.32
http://www.legis.state.wi.us/statutes/01Stat0808.pdf
http://www.legis.state.wi.us/statutes/01Stat0809.pdf
http://www.legis.state.wi.us/statutes/01Stat0974.pdf
http://www.wisspd.org/html/appellate/AppAttyPerfStan.asp
http://www.wisspd.org/html/appellate/appellate2.asp
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=WI:Default&d=stats&jd=801.15
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&vid=WI:Default&d=stats&jd=801.15

C. IS AMOTION FOR RELEASE PENDING APPEAL WARRANTED?

—_

&

10.

11.

12.

No longer presumptive in misdemeanor cases

The trial court has the discretion to grant release pending appeal in
both misdemeanor and felony cases. The relevant statutory
provisions are Wis. Stats. § 809.31, 969.01, 969.08 and 969.09.
Once motion is filed, court shall hold a prompt hearing. § 809.31(2)
§809.31(3) outlines what a court must find to grant release:

a. No substantial risk of failure to appear to answer the
judgment after completion of appeal;

b. Defendant not likely to commit serious crime,
intimidate witnesses, or otherwise interfere with
administration of justice;

c. Defendant will promptly prosecute postconviction
proceedings; and

d. Postconviction proceedings are not taken for
purposes of delay.

§809.31 (4) list considerations for court in determining the motion:

a. Nature of crime;

b. Length of sentence;

c. Other factors relevant to pretrial release.
Merits of appeal can be considered by circuit court in considering
release pending appeal. See State v. Salmon, 163 Wis. 2d 369, 471 N.W.
2d 286 (Ct. App. 1991)
District Attorney must be served with copy of motion for release
pending appeal.
Copies of the motion and the order deciding the motion should be
provided to the client.
If circuit court grants release and schedules review date:

a. Be prepared to inform court of anticipated deadlines,

receipt of transcripts, etc.

b. Notify client of Court Review date and location.
809.31(5) outlines procedure for filing a motion seeking appellate
review of a circuit court’s grant or denial of motion for release
pending appeal.
In probation case — consider motion to stay sentence pending appeal.
See 808.07(2) and 809.12; Criteria - See State v. Gudenschwager, 191 Wis.
2d 431 (1995)
If defendant has condition time — consider stay of condition time

pending appeal


http://www.wisspd.org/html/forprac/duties/809.31.pdf
http://www.wisspd.org/html/forprac/duties/969.01.pdf
http://www.wisspd.org/html/forprac/duties/969.08.pdf
http://www.wisspd.org/html/forprac/duties/969.09.pdf

D. COMPLIATION OF COURT RECORD AND TRANSCRIPTS

1. TRANSCRIPTS

a. Track receipt of the transcripts

b. Deadline to file a notice of appeal (NOA) or motion
for postconviction or postdisposition relief (PCM) is
60 days from date of service of last transcript or court
record, whichever is later. (If mailed, 63 days from the
postmark.) 809.30 (2) (h) & 809.10 (1) (b) 5

i.  Definition of service, and computation of
time. 801.14 & 801.15

c. Wrong transcript ordered or ordered from incorrect
court reporter — you must order transcript and file
motion with the COA to extend deadline to order
transcript

d. Late transcript — It is counsel's responsibility to
monitor production of the transcripts to ensure that
the case proceeds in a timely manner. Follow-up with
reporters by phone or letter. If no response, file a
motion for sanctions against reporter in court of
appeals. Reporter may file motion to extend time to
file transcript and must serve copy of same on the
parties, the clerk and the District Court
Administrator. 809.11 (7) (c) & (d); S7ate v. DeFilippo,
2005 W1 App 213; State v. Raflik, 2001 WI 129.

e. Missing or defective transcript:
File motion to supplement, correct or reconstruct
record. If omissions are significant and irreparable,
reversal warranted. 809.11 (5), 809.14 (3) (b), 809.15
(3) & (5), State v. Perry, 136 Wis. 2d 92 (1987); State .
DeFilippo, 2005 W1 App 213.

2. COURT RECORD

a. Check record to make sure you have received all
documents.

b. Check judgment roll to see if any hearings occurred
after the transcripts were ordered (e.g. restitution
hearings or a motion for bail pending appeal). If so,
order transcript and file motion in the COA to extend
deadline for ordering transcripts.

c. In Milwaukee County, to view Exhibits, call Jim
Wilson at 414/278-4592 with Case No. and when you
need to view exhibits. Please give him 24 hours
notice. If the exhibit is a videotape, CD or DVD, you
must bring your own equipment to view in clerk’s
office.


http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110033&infobase=stats.nfo&j1=809.30(2)(h)&jump=809.30(2)(h)&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110118&infobase=stats.nfo&j1=809.10(1)(b)&jump=809.10(1)(b)&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110123&infobase=stats.nfo&j1=801.14&jump=801.14&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110128&infobase=stats.nfo&j1=801.15&jump=801.15&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110144&infobase=stats.nfo&j1=809.11(7)(d)&jump=809.11(7)(d)&softpage=Browse_Frame_Pg
http://www.courts.state.wi.us/sc/opinion/DisplayDocument.html?content=html&seqNo=16378
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=82989&infobase=stats.nfo&j1=809.11(5)&jump=809.11(5)
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=82989&infobase=stats.nfo&j1=809.14(3)(b)&jump=809.14(3)(b)
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110147&infobase=stats.nfo&j1=809.15(3)&jump=809.15(3)&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110147&infobase=stats.nfo&j1=809.15(3)&jump=809.15(3)&softpage=Browse_Frame_Pg
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=110148&infobase=stats.nfo&j1=809.15(5)&jump=809.15(5)&softpage=Browse_Frame_Pg
http://www.courts.state.wi.us/ca/opinion/DisplayDocument.html?content=html&seqNo=19197
http://www.courts.state.wi.us/ca/opinion/DisplayDocument.html?content=html&seqNo=19197

d.

If exhibits were returned to police, call DA to make
arrangements to view exhibits.

III. REVIEW, INVESTIGATION, ANALYSIS AND ADVISING CLIENT

A. REVIEW

N —

entire court record, transcripts, exhibits, and PSI
Review the "Issues Checklist" at

http://www.wisspd.org/html/appellate/isscheck2.asp

3. Initial research: statutes, caselaw, SPD website case
summaries

B. INVESTIGATION

1. Consult with your client in person

a.

You cannot determine all the issues which may
merit post conviction or appellate litigation
without consulting with your client.

Locate client:

1. If in custody locate via Vinelink
www.vinelink.com /vinelink/initMap.do or via
DOC: 608/266-2097 (have your client’s DOB
and DOC # available)

Client can provide facts outside of record
Establish relationship

Necessary to investigate guilty, Alford or no contest
plea cases

1. Need to appraise client’s understanding of
charges, punishment and other issues related
to entering a plea.

ii. You cannot determine whether a plea is
knowing, voluntary and intelligent without
direct consultation with the client.

Need to assess client’s level of functioning and
competency

i. Incompetent client. A defendant unable to
assist counsel or make decisions committed
by law to the defendant with a degree of
rational understanding is incompetent to
pursue postconviction relief. Szate v. Debra
A.E., 188 Wis. 2d 111, 523 N.W.2d 727
(1994).

ii.  Need to assess if there are any mental health
issues not previously recognized by court or
counsel


http://www.wisspd.org/html/appellate/isscheck2.asp
http://www.vinelink.com/vinelink/initMap.do

2. Consult with trial counsel about possible issues and facts
outside record
3. If necessary, investigate additional facts outside of the record:

a.

C. ISSUE ANALYSIS

Obtain police records from DA, trial counsel or

additional police reports from open records.

Interview witnesses

Obtain client medical, institution ot other records.
i. Need release of information from client

Review trial counsel’s file

1. May need signed release of information from
client

ii. If want to review trial counsel’s SPD voucher
(if appointed counsel) — you need to obtain a
signed release of information from the client
and submit it to the SPD Assigned Counsel
Division

Consider retaining an expert where appropriate
Post conviction discovery —

i. Defendant has a right to post-conviction
discovery when the sought-after evidence is
relevant to an issue of consequence. A party
who seeks post-conviction discovery must
first show that the evidence is consequential
to an issue in the case and that the result of
the proceeding would have been different had
the evidence been discovered. State v. O'Brien,
225 Wis. 2d 247, 327, 591 N.W.2d 846 (1999);
State v. Robertson, 2003 W1 App 84.

1. Completely research all issues

2. Analyze all relevant facts

3. Conflict between client and trial counsel regarding their
discussions or other facts not in the record:

a.
b.

C.

Is there an actual conflict?
Does the conflict matter to the legal issue at hand?
If there is a conflict, is there objective evidence in the
record or outside of the record which resolves
conflict?
IF THERE IS A CONFLICT ON A MATERIAL
ISSUE — YOU MUST FILE A POST
CONVICTION MOTION
1. You cannot make a credibility determination
between your client and trial counsel —a
circuit court must make that determination.



D. ADVISING THE CLIENT

1. After review, investigation, research and analysis, counsel
must confer with client regarding the client’s right to appeal,
the potential merit or lack thereof and the risks and benefits
of pursuing either a post conviction motion or an appeal and
if applicable, the defendant’s right to a no merit report, to
self-representation and to retain counsel.

2. Explain merits of issues, including all issues raised by the

client
a.

b.

C.

d.

Use language that client can understand
Make sure that client understands

May need to explain again

Best practice — both in writing and orally

3. Explain remedy and benefits of each meritorious issue

a.

b.

C.

d.

Obtaining relief in most cases does not make the case
“go away” (e.g. new trial or resentencing)

Obtaining evidence suppression may not result in
dismissal of case

Explain interplay between various issues and potential
outcomes (e.g. relief on only one issue)

Remedy for breach of plea agreement may not be plea
withdrawal, but rather resentencing. A defendant can
request plea withdrawal, but the court may decide to
grant resentencing instead. — See State v. Smith, 207
Wis. 2d 259 (1997); State v. Howard, 2001 W1 App 137,
1936-37.

4. Explain risks of winning appeal

a.

b.

C.

New Jury Trial —

1. potential for additional charged counts?

. Risk of longer sentence if convicted?
Plea Withdrawal — may result in loss of benefit of plea
bargain including reinstatement of dismissed charges
and filing of charges not previously issued. See Szate v.
Carter, 208 Wis. 2d 142 (1997, See, also, State v. Lange,
2003 WI App 2, 9936-37 (grant of partial relief works
repudiation of entire bargain)
Resentencing risks—

1. Client may receive longer sentence if
reconvicted, or at a re-sentencing hearing, if
justified by new objective factors. Nor#h
Carolina v. Pearce, 395 U.S. 711 (1969); State v.
Naydihor, 2002 W1 App 272; State v. Church
11), 2003 W1 74

1. Ask and advise client re:institutional
conduct
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2. Consider potential for new
information re: defendant and/or
impact on victim

ii. Relief on one count may expose defendant to
resentencing on all counts.

1. If the vacated count did not affect the
overall dispositional scheme,
resentencing on remaining counts is
unnecessary and therefore not
required. State v. Holloway, 202 Wis.2d
694, 700, 551 N.W.2d 841(Ct. App.
1996) (“when a sentence is commuted
pursuant to § 973.13, STATS., the
sentencing court may, in its discretion,
resentence the defendant if the
premise and goals of the prior
sentence have been frustrated”)

2. Butof, State v. 10lk, 2002 W1 App
274, 9946-49 (remedy for unsupported
enhancement is resentencing rather
than § 973.13 commutation of ES
excess: “When a crucial component of
such a sentence is overturned, it is
proper and necessary for the
sentencing court to revisit the entire
question”).

3. But see State v. Schwebke, 2001 WI App
99, Y4125-31, affirmed on other grds., 2002
WI 55 (remedy for sentence which
exceeded the permissible maximum—
multiple counts of probation running
consecutive to one another—is
automatic commutation to total
allowable term of probation).

If client choose to close file without action, make sure client
understands that by taking this action, they are waiving their
right to appointed counsel and their right to a direct appeal.

Absent extraordinary circumstances, they will not be able to
appeal from the judgment in the future.

Make sure client has a reasonable amount of time to make a
knowing and voluntary decision about how to proceed.

E. DISAGREEMENT WITH CLIENT ON WHICH ISSUES TO APPEAL

1.

2.

It is the client’s decision whether to appeal or not and

what remedy to seek

It is counsel’s decision which issues to raise on appeal
and how to raise those issues. Counsel is not required to
raise every non-frivolous issue on appeal and may winnow



out weaker issues for strategic advocacy purposes. Jones v.
Barnes, 463 U.S. 745 (1983)
Disagreement in appointed cases without meritorious issues

a. Governed by Wis. Stats. Rule 809.32,

b. Counsel must explain the no merit procedure under
Wis. Stats. Rule 809.32 to the client as specified in
809.32(1)(b). (see Section VII of this outline below)

c. The client must be informed and choose from among
the following three options: 1) to have the attorney
file a no merit report; 2) to have the attorney close the
file without an appeal; or 3) to have the attorney close
the file and to proceed without an attorney or with
another attorney retained at the client's expense.

d. If the client does not make a decision or choose
one of the three options — you must file a no
merit report.

Disagreements in cases with meritorious issues:

a. Client has four choices:

1. Proceed with appointed counsel.

1. SPD will not appoint successor
counsel merely because client
disagrees with appointed counsel’s
assessment of the merits.

ii. Discharge counsel and represent self pro se

iii. Discharge counsel and retain counsel to
represent them.

iv. Discharge appointed counsel and not appeal.
See State ex rel. Ford v. Holm (Ford II), 296 Wis.
2d 119 (20006)

b. If client choose to proceed pro se:

1. Counsel should inform client of consequences
of self representation, including:

1. will be solely responsible for:

a. complying with all rules of
appellate procedure

b. timely filing briefs and
motions in proper form

c. securing witnesses appearance
in court

d. presenting all evidence and
legal arguments

2. that SPD will not reappoint counsel if
the client later changes their mind
about going pro se.

. If client chooses to proceed pro se and you
have made an appearance in the case, you
must file a motion to withdraw.
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1. If prior to filing NOA, motion to
withdraw is filed in the circuit court.

2. If after filing NOA, motion is filed in
the circuit court. See Rule 809.30(4)

3. Motion to withdraw should also
request an extension of time for the
client to prepare the next required

pleading

c. A client who has strategically declined a potentially
meritorious challenge to his conviction or sentence is
not entitled to the option of a “partial” NMR that
discusses the remaining aspects of the case. See State
exc rel. Ford v. Holm (Ford 11), 296 Wis. 2d 119 (2000).

F. EXTENSION OF RULE 809.30 TIME LIMITS

1. If you need additional time to file the NOA or a PCM, file a
motion in the court of appeals to extend the 60-day Rule
809.30 (2) (h) time limit

2. Practice note: With sufficient grounds (investigation,
workload, illness, office staffing problems, etc.) the court of
appeals will grant a reasonable extension request. Second
extensions are granted if diligence and need are shown.
Requests for a third extension are disfavored.

1. If you need the time to complete the
necessary work or for the client to make a
decision, ask for an extension of time.

ii. Be careful not to include confidential
information

3. Caution: Extensions are available ox/y for cases falling within
Rule 809.30 and only for the time limits set forth in Rule
809.30. The time limit for filing a Petition for Review in
the Wisconsin Supreme Court can never be extended.

DECIDING HOW TO APPEAL — IS A MOTION REQUIRED FIRST?

Wis. Stat. §809.30(2)(h) and §974.02(2)

A. WHEN TO FILE A NOTICE OF APPEAL (NOA)

1. if the only issue to be appealed is sufficiency of the evidence;
if all issues to be appealed have been properly raised by the trial attorney
and have been previously decided by the circuit court.
Practice Note: consider whether all issues you intend to raise have
been adequately preserved in the trial record through proper
objections or motions. If they have not, you may face a “waiver”
argument from the state on appeal. You should therefore consider

11



whether you need to first raise a claim of ineffective assistance of trial
counsel in a postconviction motion for failing to properly raise the
issue before proceeding with a notice of appeal.

B. WHEN TO FILE A POSTCONVICTION MOTION (PCM)

1.

2.

if the trial court has not had an opportunity to rule on the precise

issue you intend to raise on appeal, you must file a PCM

PCM that raises or renews a substantive legal claim:

a. provides an opportunity to present issues to the trial court that
were not previously raised;

b. allows the trial court further opportunity to consider issues that
were previously raised;

c. provides the opportunity to make a more complete record for
issues you intend to raise on appeal.

issues that must be raised in a PCM include:

a. arequest to withdraw a guilty or no-contest plea;

b. a request for resentencing or plea withdrawal based upon a

violation of the plea agreement by the state;

a request for sentence modification or resentencing;

a request for a new trial due to newly-discovered evidence;

a request for a new trial in the “interest of justice”;

an ineffective assistance of counsel claim — trial counsel must

testify regarding the reasons for the challenged action or

omission.

Mo oo

C. GUILTY PLEA CASES

1.

Must file PCM seeking plea withdrawal unless trial counsel moved to
withdraw the plea before the sentencing. Elements of claims,
pleading requirement, procedures, burdens and standards of proof
for plea withdrawal are discussed in Szaze v. Bangert, 131 Wis. 2d 246
(1986); State v. Hampton, 274 Wis. 2d 379 (2004); and State v. Brown,
293 Wis. 2d 594 (20006).

The guilty plea waiver rule: The general rule is that a guilty, no

contest or A/ford plea waives all nonjurisdictional defects, including

constitutional claims. See State v. Kelty, 294 Wis. 2d 62 (20006).

EXCEPTIONS:

a. an order denying a motion to suppress evidence or exclude a
defendant’s statement may be appealed despite a guilty plea,
under Wis. Stat. {971.31(10). Note there is no corresponding rule
in juvenile code cases;

b. a double jeopardy claim that can be resolved on the basis of the
record as it existed at the time of the plea, see Kelyy

c. “statutory”’ double jeopardy, see §939.71 and Szaze v. Lasky, 254 Wis.
2d 789 (Ct. App. 2002) ;
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d. unauthorized repeater enhancement, see State v. Hanson, 244 Wis.
2d 405 (2001);

e. lack of subject matter jurisdiction, see Szate v. Bush, 283 Wis. 2d 90
(2005).

D. SENTENCING ISSUES

All claims for sentence relief must be raised in the trial court by PCM, with
notice to the prosecution:

1.

2.
3.
4

oo

Illegal sentence

Erroneous exercise of discretion

Sentence based on inaccurate information

Claim that state’s sentence recommendation breached plea
agreement, see State v. Williams, 249 Wis. 2d 492 (2002).

Erroneous sentence credit

“New factor” sentence modification:

(a) “new factor” must be something unknowingly overlooked or
nonexistent at original sentencing;

(b) must be highly relevant to imposition of sentence;

(c) failure to argue new factor that exists at time a sentence
modification motion is filed on other grounds waives the right to assert
it at a later date, see State v. Casteel, 247 Wis. 2d 451 (Ct. App. 2001).
PCM is also required when you are seeking relief from a resentencing,
see State v. Walker, 292 Wis. 2d 326 (20006).

SERIAL LITIGATION BAR: FAILING TO RAISE AN ISSUE IN
YOUR DIRECT APPEAL WILL PREVENT YOUR CLIENT FROM
EVER RAISING IT IN A SUBSEQUENT §974.06 POSTCONVICTION
MOTION, ABSENT ‘SUFFICIENT REASON.

1.

All claims that a defendant can bring must be consolidated into one

motion or appeal, as claims that could have been raised on direct

appeal or in a previous §{974.06 motion are barred from being raised in

a subsequent §974.06 motion, absent a showing of sufficient reason for

why the claims were not raised on direct appeal or in a previous

§974.06 motion. See Wis. Stat. §974.06(4) & State v. Escalona-Naranjo,

185 Wis. 2d 168 (1994).

This procedural bar to serial litigation applies where a defendant

actually filed a postconviction motion or pursued a direct appeal, and

includes appeals processed under the no-merit procedure of §809.32;

see State v. Tillman, 281 Wis. 2d 157 (Ct. App. 2005).

EXCEPTIONS:

(a) procedural bar inapplicable where arguably meritorious issues
were overlooked by counsel and the court in a no-merit report; see
State v. Fortier, 289 Wis. 2d 179 (Ct. App. 2000).

(b) procedural bar inapplicable where issue is adequacy of proof of
habitual criminality enhancer, or when penalty imposed is longer
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than permitted by law; see State v. Flowers, 221 Wis. 2d 20 (Ct. App.
1998).

VI. PERFECTING YOUR RULE 809.30 APPEAL

A. HOW TO FILE A POSTCONVICTION MOTION

1.

2.

Motion is due within 60 days after service of the transcript or court
record, whichever is later; see §809.30(2)(h)

PCM gets filed with clerk of circuit court. The filing date is date the
motion is actually received and date-stamped by clerk, 707 the day you
mail it.

You must also serve a copy of PCM on D.A. and, if you challenge
constitutionality of statute, on the Attorney General; see §806.04(11).

B. WHEN DOES MY PCM REQUIRE A HEARING?

1.

If your issue requires fact-finding (e.g., ineffective assistance of

counsel claims and plea withdrawal claims), you must request an

evidentiary hearing.

The circuit court may deny your motion without a hearing if the

motion presents conclusory allegations that fail to raise a question of

fact, or if the record conclusively demonstrates that the defendant is

not entitled to relief.; see State v. Love, 284 Wis. 2d 111 (2005).

Therefore:

a. Be sure your claims and attached affidavits are
precise.

b. List all factual allegations you intend to prove at a
hearing.

If a hearing is scheduled and you need your client at the hearing (e.g.,

where there are substantial issues of fact regarding events in which

the defendant participated), you’ll need to get the court to sign an

order in advance in order to have your client produced to court for

the hearing.

C. THE CIRCUIT COURT MUST DECIDE PCM BY WRITTEN ORDER.

1.

The circuit court has 60 days to decide your motion (unless an
extension is requested). If the circuit court does not decide your PCM
within 60 days of filing and there’s been no extension, the motion is
considered denied and the circuit court clerk is required to
immediately enter an order denying the motion; see §809.30(2) ().
Sometimes the circuit court will enter a briefing schedule and order
the D.A. to respond to your motion. If this happens, you may need
to request an extension of time from the Court of Appeals for the
circuit court’s decisional deadline so that the court has sufficient time
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to hold a hearing if necessary and then decide the motion after the
briefs are submitted.

If a hearing on your motion is scheduled, prepare orders both
granting and denying the PCM and bring them to the hearing for the
court’s signature at the conclusion of the hearing.

You must file your notice of appeal within 20 days after entry of the
written order denying the motion; see §809.30(2)()).

Your NOA must indicate that you are appealing both from the order
denying the PCM and from the judgment of conviction.

D. HOW TO FILE AND SERVE A NOTICE OF APPEAL

1.

3.

4.

If no PCM is filed, the NOA must be filed within 60 days after you
receive the last transcript or circuit court record, whichever is later;
OR if you are appealing after the denial of a PCM, then you must file
the NOA within 20 days after entry of the order denying relief.
809.30(2)(h) & (j).

NOA is filed with the clerk of circuit court, and a copy is sent to the
COA. The NOA is not considered filed until it is actually received
and date-stamped by the clerk of circuit court. Filing may be
accomplished by mail or in person. Filing by fax is perwitted only if local
court rules permit, as set forth in §801.16.

A copy of the NOA must be sent to the COA, and a copy also served
on the state (Attorney General in felony, and the D.A. in
misdemeanor cases); see §809.10(1)(c); §809.80(2). You must also
serve the A.G. if the appeal challenges the constitutionality of a
statute; see {806.04(11).

The NOA must contain (see §809.10(1)(b)):

a. case name and number

b. judgment or order being appealed from and the date
it was entered

c. whether the appeal is from one of the types of cases
specified in §752.31(2) (which includes
misdemeanors) & is therefore a single-judge appeal;

d. whether the case is entitled to statutory preference
(non-juvenile criminal appeals have no statutory
preference)

e. specify the event that triggers the deadline for filing
of the NOA, e.g., date of service of last transcript or
copy of court record where no PCM was filed; or date
of the order denying PCM; or the date of any other
NOA deadline established by COA order.

f. if counsel is public-defender appointed, attach a copy
of the order appointing counsel so filing fees are
waived.
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E. MOTIONS FOR A THREE-JUDGE PANEL

1.

While felony cases are decided by a 3-judge COA panel and may be
published, misdemeanor and juvenile appeals are decided by one
judge and will not be published; see §§752.31 and 809.23(1)(b)4 and
(4)(b). If you want the COA decision in a 1-judge appeal to be
published, you will need to file a motion requesting a 3-judge panel;
see §§752.31(3) and 809.41.

a. factors weighing in favor of publication are set forth
in §809.23(1) and include: case sets precedent;
resolves a conflict in prior decisions; contributes to
legal literature; or is of substantial and continuing
public interest.

b. note that 3-judge appeals are less likely to be
expedited, and the state may be represented by A.G.

Motion for 3-judge panel must be filed in the COA and must
accompany the copy of the NOA that you send to the cletk of COA.
Failure to file a motion waives the right to request a 3-judge panel. A
copy of the motion must be served on the A.G. (as well as the D.A.
in misdemeanor cases). A.G. may file a response within 11 days of
service. Any other party may file a motion for a 3-judge panel within
14 days after service of NOA. See §809.41(1).

If the need for a published decision first becomes apparent while the
appeal is pending, counsel can write a letter to chief judge of COA
stating good reasons, asking that case be heard by 3-judge panel.
Chief judge of COA determines whether to grant request for 3-judge
panel, can do so ex parte, and may change his decision on the motion
any time prior to a decision on the merits of the case. See {§809.41(2)
and 752.31(3).

Chief judge can also sua sponte order an appeal to be heard by a 3-
judge panel; see §809.41(3).

F. HOW TO FILE AND SERVE THE STATEMENT ON TRANSCRIPT.

1.

Within 14 days after filing the NOA, appellant must:

a. Send letters to all court reporters requesting service of
copies of the transcripts on opposing counsel and
make arrangements to pay for them; see §809.11(4)(a).
SPD payment forms are available at
http://www.wisspd.org/html/acd/acdForms.asp

b. If a transcript has not yet been filed in the circuit
court that is necessary for your appeal, your Statement
on Transcript must also contain a statement by the
court reporter that you have requested copies of the
transcript for the parties and made arrangements to
pay for the original transcript and the copies; the date
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on which you requested the transcript; and the date
on which the transcript must be filed and served; see
§809.11(4)(b).

c. Tile the original Statement on Transcript with the
COA. A copy of the Statement must be filed with the
clerk of circuit court and served on opposing counsel
(D.A. in misdemeanors and A.G. in felonies).

VII. THE NO-MERIT PROCEDURE UNDER §809.32

A. THE NO-MERIT REPORT (NMR)

1.

If appointed counsel concludes that no issues of arguable merit exist
for a direct appeal, counsel must advise the client of the right to a no-
merit report (NMR). A NMR identifies anything in the record that
might arguably support an appeal and discusses the reasons why each
identified issue lacks merit; see {809.32(1)(a).

A NMR must be filed when (a) there are no issues of arguable merit
and (b) the clients requests that the report be filed or the client
declines to have the appointed attorney close the case without further
representation. See §809.32(1)(b)2; State ex rel. Ford v. Holm (Ford 1),
269 Wis. 2d 810 (2004).

A client who has strategically declined a potentially meritorious
challenge to his conviction or sentence is not entitled to the option of
a “partial” NMR that discusses the remaining aspects of the case. See
State ex rel. Ford v. Holm (Ford I1), 296 Wis. 2d 119 (2000).

Prior to filing a NMR, counsel must discuss all potential issues with
the client and inform the client of his options (i.e., to have counsel
file the NMR, or close the case without an appeal, or close the file so
the client can proceed with an appeal pro se or with an attorney that
the client retains). See {809.32(1)(b)1.

Counsel must inform the client that if 2 NMR is filed, counsel will
serve a copy of the transcripts and court record on the client within 5
days after the client requests them. See §809.32(1)(b)2 and (d).
Counsel must inform the client that he may file a response to the
NMR within 30 days after service of the NMR, and that counsel may
then file a supplemental NMR that may contain facts, possibly
including confidential information, outside the record to rebut
allegations in the client’s response. See §809.32(1)(b)2.

To initiate the no-merit procedure, counsel must file a NOA from
the judgment of conviction (and, if a PCM was filed, also from the
otrder denying the motion). The “no-merit NOA,” SOT and NMR
must be filed within the later of 180 days from service of the last
transcript and circuit court record, or within 60 days after entry of the
order denying a postconviction motion. Copies of the no-merit NOA
and SOT must be served on the state, but copies of the NMR itself,
the transcripts and court record do not need to be served on the
other parties. See §809.32(2).
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10.

11.

12.

Counsel must append a signed certification to the NMR that certifies
that counsel has complied with the client counseling and notification
provisions of Wis. Stat. §809.32(1)(b). See §809.32(1)(c) for the form
of this certification.

Three copies of the NMR must be filed in the COA and a copy
served on the client, and counsel must file a statement in the COA
that counsel has served the NMR on the client. See §809.32(1)(d).

If the client requests a copy of the transcripts and court record,
counsel must provide this to the client within 5 days. Counsel must
then file a statement in the COA advising the court that counsel has
complied with this requirement. See §809.32(1)(d).

The client then has 30 days form service of the NMR to file a
response to the NMR. The clerk must send a copy of any response to
counsel within 5 days after filing. See §809.32(1)(e).

Within 30 days of receipt of the client’s response, counsel may then
file with the COA and serve on the client a supplemental NMR that
rebuts by affidavit, with facts outside the record, claims made in the
client’s response. See §809.32(1)(f).

B. DETERMINATION OF THE NMR BY THE COURT OF APPEALS.

1.

If disputed facts exist between counsel and the client, COA may
remand the case to the circuit court for an evidentiary hearing and
fact-finding before deciding the NMR. See §809.32(1)(g).

If COA accepts the NMR and releases counsel, counsel must still
inform the client about his right to file a pro se petition for review
under Rule 809.62. See §809.32(3).

C. NO-MERIT PETITION FOR REVIEW

1.

If a fully-briefed appeal is taken in the Court of Appeals and relief
denied, and appointed counsel is of the opinion that a petition for
review in the Wisconsin Supreme Court would be frivolous and
without arguable merit, the attorney must discuss the reasons for this
opinion with the client and advise the client that he has the right to
file a petition for review.

If requested by the client, the attorney shall file with the Supreme
Court a portion of a petition for review satisfying the requirements of
§809.62(2)(d) and (f) (statement of the case and facts, and an
appendix). The client is then responsible for filing a supplemental
petition that satisfies the remaining requirements of
§809.62(2)(a),(b),(c), and (e). The attorney’s portion of the petition
and the client’s supplemental petition must both be filed within 30
days after the date of the decision or order of the court of appeals.
This deadline is jurisdictional and is not extendable. An opposing
party may file a response to the petition within 14 days after service.

18



CIVIL APPEALS FROM VERDICT TO NOTICE OF APPEAL

Barbara J. Janaszek
Whyte Hirschboeck Dudek S.C.
555 East Wells Street
Suite 1900
Milwaukee, WI 53202

l. Entry of Final Order Required for Appeals of Right

A.

WHD\5645657.1

Final = “[D]isposes of the entire matter in litigation as to one or
more of the parties....” Wis. Stat. § 808.03(1).

Must be “entered,” i.e. must be in writing and filed with
the office of the clerk of courts. Wis. Stat. 8 806.06(1)(b).

Confusion and clarification: Harder, Tyler and Wambolt.

1.

Harder v. Pfitzinger, 2004 WI 102, { 8, 274 Wis. 2d 324,
682 N.W.2d 398.

The final document for purposes of appeal need not
be the final document in the trial court file.
274 Wis. 2d 324, 1 17.

A court “disposes of the entire matter in litigation” by
making an explicit statement of finality. Id.

Here, the appealable document was the order for judgment
(rather than the judgment) because it was an “unequivocal
order to dismiss all of the claims against each party.” Id.

Tyler v. The Riverbank, 2007 WI 33, { 19-20, 299 Wis. 2d 751, 728
N.W.2d 686.

Notes that “an explicit statement of finality” can be done either
by: (1) explicitly dismissing the entire matter in litigation

as to one or more of the parties; or (2) explicitly adjudging the
entire matter in litigation as to one or more of the parties.

299 Wis. 2d 751, 1 3.



- Identifies three factors that help to determine whether a particular
judgment or order is “final”” for purposes of appeal pursuant to
Wis. Stat. 8 808.03(1): *“(1) it has been entered by the circuit
court, (2) it disposes of the entire matter in litigation as to one or
more of the parties, (3) it states on the face of the document that it
is the final document for purposes of appeal.” 299 Wis. 2d 751,
26.

- Holds that the appellant’s filing was timely because the document
entitled “Judgment” which had the magic words “[T]he claims of
the Plaintiff are dismissed with prejudice” was the document that
disposed of the entire matter in litigation. 1d. { 22.

3. Wambolt v. West Bend Mut. Ins. Co., 2007 WI 35, 299 Wis. 2d 723, 728
N.W.2d 670.

- After September 1, 2007, a final judgment or order must contain
a statement that it is final for purposes of appeal on its face.
299 Wis. 2d 723, 1 49.

- Mandates that the final judgment rule be liberally construed:

We anticipate that there may be final orders and
judgments that arguably dispose of the entire matter in
litigation as to one or more of the parties, but which do
not contain a clear statement that they are the
documents from which appeal of right may follow. In
such cases, the appropriate course is to liberally
construe documents in favor of timely appeals. That is,
absent explicit language that the document is intended
to be the final order or judgment for purposes of appeal,
appellate courts should liberally construe ambiguities to
preserve the right of appeal.

Id. 1 46.
D. Suggested Finality Language/Placement
- Insert on a separate line and in a clearly visible manner above the date
and judicial signature line the following: This is a final and appealable
order pursuant to Wis. Stat. § 808.03.

Il. Prefiling Considerations.

A. Key Role of Trial Courts in our Judicial System.

WHD\5645657.1



WHD\5645657.1

Appellate court reviews determinations of the trial court; appellate review
is limited to matters raised in the trial court.

Process of appellate review generally favors sustaining the trial court.

Prospects for success on appeal depend heavily on (1) making the
appropriate record in the trial court so as to preserve issue for appeal; and
(2) the applicable standards of review, i.e., the amount of deference, if
any, the appellate court must give to the trial court’s determinations.

Trial court errors that are not prejudicial, i.e., do not affect result,
generally are considered “harmless.” See Wis. Stat. § 805.18(1)
(“The court shall, in every stage of an action, disregard any error or
defect in the pleadings or proceedings, which shall not affect the
substantial rights of the adverse party.”)

Preservation of Issues before Trial Court.

1.

2.

3.

Summary disposition.

- Decision denying summary judgment is not final or appealable
as of right.

- Since summary judgment is granted only where there is no issue
of material fact and party is entitled to judgment as a matter of law,
issues raised by argument in opposition to motion are preserved for
appeal.

Jury trials.

- As a general rule, to avoid waiver, specific objections to
admissibility, form of instructions to the jury, form of the special
verdict, etc. must be made in the trial court. Wis. Stat. 88 805.11;
901.03(1)(a) and (b); 805.13(3); 805.13(4).

- In ajury trial, a party waives all claims of error not raised in
motions after verdict, although timely objection was made at trial.
Suchomel v. Univ. of Wis. Hosp. & Clinics, 2005 WI App 234,
288 Wis. 2d 188, 708 N.W.2d 13. See Wis. Stat. § 805.15(5).

- Regardless of whether a proper objection has been made, both the
supreme court and the court of appeals have discretion to reverse if
the real controversy has not been tried or it is probable that justice
has miscarried. Wis. Stat. §8 751.06, 752.35.

Trials to the court:



- Sufficiency of evidence issue may be raised on appeal regardless
of whether a party has objected or moved for a new trial on that
ground. Wis. Stat. § 805.17(4).

- The time for filing an appeal is extended by a timely motion for
reconsideration. If the court amends the judgment, time for
initiating appeal commences to run upon entry of amended
judgment; if motion is denied, time for initiating appeal
commences to run at earlier of denial of motion on record or by
entry of order; if court does not decide motion within 90 days after
entry, the time for initiating appeal commences to run 90 days after
entry of judgment. Wis. Stat. § 805.17(3).

C. Standards of review.
1. Different kinds of issues trigger different levels of review, e.g.,

- Trial court’s factual finding are affirmed unless clearly
erroneous. Wis. Stat. § 805.17(2).

- Jury findings are sustained if there is any credible evidence to
support them, with evidence reviewed in light most favorable
to the verdict. Morden v. Cont’l AG, 2000 WI 51, { 38, 235
Wis. 2d 325, 611 N.W.2d 659.

- Trial court’s conclusions or interpretation of law are reviewed de
novo, that is without deference to the trial court. City of Muskego
v. Godec, 167 Wis. 2d 536, 545, 482 N.W.2d 79 (1992).

- Where question involve both factual and legal issues, appellate
court typically gives great weight to the factual portion but
independently reviews legal conclusions. Peplinski v. Fobe’s
Roofing, Inc., 193 Wis. 2d 6, 19, 531 N.W.2d 597 (1995).

- Generally, discretionary decisions are affirmed if the trial court has
explained its reasoning. See Gaugert v. Duve, 2001 WI 83, 1 44,
244 Wis. 2d 691, 628 N.W.2d 861. However, the appellate court
may reverse for erroneous exercise of discretion where the trial
court fails to provide adequate reasoning or makes an error of law.
Id.

- Review of a summary judgment is de novo, with the appellate
court applying the same methodology as the trial court. Green
Spring Farms v. Kersten, 136 Wis. 2d 304, 401 N.W.2d 816
(1987)
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2. As an error correcting court, the Court of Appeals applies standards of
review religiously.

3. Suggestion: Prospects for success on appeal are greatly enhanced if you
can identify at least one prejudicial error of law that has properly been
preserved in the trial court and which the appellate court is required to
review independently, without deference to the trial court.

I1. Filing a Civil Appeal.
A Time.

1. Critical: Timely appeal is necessary to appellate jurisdiction.
Wis. Stat. § 809.10(1)(e).

2. 45/90 day rule: Notice of appeal must be filed within 45 days of
entry of final order or judgment if written notice of entry is given
within 21 days of entry and within 90 days if notice of entry is not
given. Wis. Stat. 88§ 806.06(5), 808.04(1).

- The 45 day period commenced with entry of the final order
or judgment, not with filing or service of the notice of entry.
Fredrick v. City of Janesville, 91 Wis. 2d 572, 578, 283 N.W.2d
480 (Ct. App.), rev’d on other grounds, 92 Wis. 2d 685, 285
N.W.2d 655 (1979).

- When a party denies receiving notice of entry, the matter is
remanded to the trial court for an evidentiary proceeding.
Mullen v. Braatz, 179 Wis. 2d 749, 508 N.W.2d 446 (Ct. App.
1993).

3. Motion for reconsideration after trial to the court stays time for appeal.
Wis. Stat. 8 805.17(3). However, there appears to be no indication that
motions for reconsideration filed after entry of a final order in other
contexts, such as summary judgment, have the same effect. Be on the
safe side: file the notice within the 45/90 day rule.

B. Notice must be filed with the circuit court; notice is filed when received by the
clerk of the circuit court. Wis. Stat. § 809.10. (Hand delivery is best; mail is
risky.)

C. Notice must be filed with appeal fees ($195.00 for fee of clerk of court
of appeals, $15.00/$20.00 for fee of clerk of circuit court, depending on county.
Wis. Stat. 8 809.25(1)). However, failure to timely submit the appeal fee does not
deprive court of jurisdiction. Douglas v. Dewey, 147 Wis. 2d 328, 433 N.W.2d
243 (1989).
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Form/content of notice of appeal.

1.

A notice of appeal must state the order or judgment appealed from,
including the case number and date of entry; whether appeal is to be
decided by one judge pursuant to § 752.31(2) rather than by a three-judge
panel; and whether the appeal must be given preference by statute.

Wis. Stat. § 809.10(1)(b). (See Appendix A.)

Appeal brings before the appellate court all of the judgment or order
appealed from as well as all previous non-final rulings, orders, etc.
Wis. Stat. § 809.10(4).

Wisconsin appellate courts construe notices of appeal liberally.

Minor errors such as mislabeling a judgment as an order or an order
as a judgment or including an incorrect date of order generally does
not affect validity of the notice of appeal. Wis. Stat. § 809.10(1)(f).

A notice of appeal must be signed by an attorney admitted to practice or
by an individual pro se litigant. Jadair, Inc. v. United States Fire Ins. Co.,
209 Wis. 2d 187, 152 N.W.2d 401 (1997). Since a corporation must
appear by counsel, a notice of appeal on behalf of a corporation cannot
be signed by a non-lawyer. Id. A non-lawyer who signs a notice of
appeal on behalf of a corporation violates the unauthorized practice of
law statute; such violation voids the appeal. Id.

Docketing Statement: At time notice is filed, a copy must be sent to the Clerk of
the Court of Appeals, along with the original and one copy of the completed
Docketing Statement. Wis. Stat. § 809.10(1)(c) and (d). (See Appendix B.)

Appearing Pro Hac Vice on Appeal.

1.

It appears that, historically, the four districts have taken varying positions
on whether pro hac vice admission to the circuit court entitles one to sign
papers filed in the Court of Appeals. (It was my recent experience that,
while District 3 of the Court of Appeals accepted a Petition for Leave to
Appeal signed by local counsel that also listed names of out-of-state
counsel admitted pro hac vice in the circuit court, the court requested a
copy of circuit court’s pro hac vice order.)

A petition is pending before the Supreme Court regarding amendments to
Supreme Court Rule 10:03(4). The petition proposes, among other things,
that an order granting nonresident counsel’s motion to appear and
participate in an action or proceeding shall continue through subsequent
appellate or circuit court proceedings in the same matter.



MOTIONS PRACTICE:

Tips, Problem Areas, and Recent Developments

I. OVERVIEW OF MOTIONS PROCESS

A. Motions come in to clerk’s office to be date stamped and entered into SCCA
computerized docket.

(1) Tip: Do not send motions directly to judge’s chambers or staff

B. Some procedural motions may be acted on by clerk’s office using form
orders previously approved by the court.

(1) Examples: Voluntary dismissals in civil cases (but note, different
process in voluntary dismissals in criminal cases).

(2) Note: this is why some orders do not have a judge’s name on them and
may be issued much faster than others.

C. Remaining motions are sent in daily buckets over to chambers.

D. Motions attorney reviews motions & prepares draft order.

(1) Note: in Dist. I, all one-judge motions are handled by the presiding
judge. Three-judge motions are assigned to panels that rotate monthly.

(2) Tip: If a motion is based in part upon prior procedural history at the
court, it’s a good idea to summarize that history or at least refer to the
date of a relevant prior court order. Do not assume that the same atty
will be handling a subsequent motion because motions responsibility
rotates among central staff attorneys.

E. Draft order is circulated to a single motions judge on a procedural question
or a motions panel when relief would “reach the merits or preclude the
merits from being reached.” See Ct. App. IOP VI(3)(c). For example, a
motion for summary disposition (Rule 809.21) that is to be denied will

generally be handled by one judge because the merits are not being reached.



A summary disposition motion that is granted must be decided by three
judges (except, of course, in a one-judge case).
F. The approved order is mailed to the parties and the correspondence file is

returned to the clerk’s office.

Il. KEY CHAPTER 809 PROVISIONS FOR MOTIONS PRACTICE
A. Rule 809.14 — Motions
(1) Under § 809.14(1), a motion must state the relief sought and the grounds

upon which the motion is based, and may be supported by a

memorandum.

(@) Tip: there is no requirement that a motion be accompanied by an
affidavit. Unlike the trial court, the court of appeals cannot resolve
factual disputes. It can act upon uncontradicted assertions by parties
or facts stipulated by the parties or take judicial notice of such things
as file stamps in the record. However, if the resolution of a motion
will require resolution of a factual dispute, it may be necessary to
remand the matter to the circuit court for fact finding.

(b) Tip: Do not submit a draft order for the court to sign. Appellate
judges do not physically sign any orders or opinions. The court drafts
and formats all of its own orders and then releases them under the
court’s seal.

(c) Note: If the record has not yet been transmitted to the court of
appeals, you may need to provide the court with a copy of any
relevant documents from the record to support the motion.
Conversely, if the record has been filed, you do not need to submit an
appendix containing everything in the record.

(d) Tip: When requesting an extension, identify the current due date and

ask for a date certain, rather than just the number of days.
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(2) Under § 809.14(2), a procedural motion may be acted upon without
waiting for a response. If an order is issued before the response time has
run, the opposing party has 11 days to file a motion for reconsideration.
(@) Note: The term “procedural” motion is not defined in the rules, but is

generally applied to such things as requests to:

(i)  Modify the briefing schedule;

(i)  Enlarge the size of a brief;

(i)  Reduce the number of briefs to be filed or excuse a party from
some other formal briefing requirement;

(iv) Consolidate cases;

(v)  Supplement or correct the record;

(vi)  Compel production of the transcripts;

(vii) File a non-party brief; or

(viii) Amend the caption;

(b) Tip: If you are planning to object to a procedural motion, you might
want to contact the clerk’s office to alert the court that a response is
coming. Otherwise, it is likely that the motion may be acted upon
before you have filed your response — although a response which
crosses in the mail with an order will still be treated as a motion for
reconsideration.

(3) Under § 809.14(3), motions which may affect the disposition of an
appeal, the content of a brief, the record on appeal, or consolidation of an

appeal automatically toll the briefing schedule — except in TPR cases.



B. Rule 809.12 — Relief Pending Appeal

(@) Under § 809.12, a motion for relief pending appeal (usually a stay of
the judgment or order from which relief is sought or an injunction)
should be directed to the circuit court first, unless it would be
Impracticable to do so.

(i)  Note: The court generally views impracticability in terms of
urgent time constraints, not a belief that the circuit court is unlikely
to grant relief.

(i)  Note: The court may grant a temporary ex parte order granting
relief while waiting for the opposing party to respond.

(ili)  Asa corollary, § 808.075(3) gives the trial court authority to act
on all issues until the record has been filed, except in appeals under
8§ 809.30, where the trial court’s authority ends after the notice of
appeal has been filed, except in specified areas.

(b) The court of appeals will review a circuit court order regarding relief
pending appeal under the erroneous exercise of discretion standard.
State v. Gudenschwager, 191 Wis.2d 431, 439- 440, 529 N.W.2d 225
(1995).

(i) Tip: Don’t forget to provide the appellate court with a copy of the
trial court’s order regarding relief pending appeal, or an excerpt
of the transcript where the ruling was issued. A transcript is
particularly important when the trial court’s order does not
discuss the reasoning, but says “for the reasons stated on the
record.”

(c) The criteria for staying a lower court order are whether: (1) the
moving party is likely to succeed on the merits; (2) the moving party
will suffer irreparable harm if the stay is not granted; (3) no

substantial harm will come to the other interested parties if the stay is
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granted; and (4) the stay would not harm the public interest. Faust v,
Faust, 178 Wis.2d 599, 602, 501 N.W.2d 810, 811 (Ct. App. 1993).

(d) The criteria for staying execution of a money judgment are: (1) the
likelihood that the appellant will succeed on appeal; (2) the
collectibility of the judgment in the event that the appellant does not
succeed on appeal, taking into account the appellant’s ability to
provide an undertaking or other security; (3) the recoverability of
money paid in execution of the judgment in the event the appellant
does succeed on appeal; (4) any special harm which may occur to one
of the parties if the judgment is or is not paid until completion of the
appeal; and, if relevant, (5) the interest of the public. Scullion v.
Wisconsin Power & Light Co., 2000 WI App 120 11 18-23, 237
Wis.2d 498.

(e) There is a separate provision for release on bond pending appeal —
8809.31. Those motions also go first to the trial court.

C. Rule 809.15 — Record on Appeal
(1) 8 809.15(1)(a) specifies the items which are normally to be included in

the appellate record.

(@) Note: items such as trial briefs or correspondence to the court are not
automatically included.

(2) §809.15(2) requires the clerk to send out an index of the record on
appeal and provide the parties with a 10 day inspection period.

(@) Tip: The inspection period is the proper time to ask the clerk to add
any items that are not automatically included in the record, as well as
double checking that the necessary transcripts have been prepared
and included.

(3) 8 809.15(3) directs that motions to supplement or correct the record be

directed to the court in which the record is currently located.
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(a) Note: The request goes to the clerk of the circuit court, not the court
itself, and the court of appeals should be copied on the request.
D. Rule 809.19 — Briefs & Motions to Strike for Nonconformance

(1) 8§ 809.19 sets forth all of the formal requirements for preparing briefs, as
well as the deadlines for filing them.

(2) When the appellant’s opening brief or the respondent’s brief is not filed
by the deadline, the clerk’s office routinely issues a notice of delinquency
providing five days to file the brief.

(@) If an appellant still does not file the brief or an extension motion
explaining the delinquency, it is the court’s general practice to issue a
sua sponte order dismissing the appeal about 10 days later (depending
on the court’s backlog or absences in the clerk’s office). Therefore,
motions to dismiss an appeal based on the appellant’s failure to file a
brief are generally unnecessary, and will routinely be denied if the
brief is less than a week late.

(b) If a respondent still does not file a brief, the appeal will be submitted
to the court with the appellant’s brief and the record. The court will
then decide whether to address the merits or summarily reverse based
on the respondent’s failure to file a brief. Tip: If the respondent is
choosing not to file a brief because of the expense or for some other
reason, counsel should write a letter to the court explaining those
reasons. Otherwise, the court may conclude that the respondent does
not wish to contest the appeal.

(3) Before accepting a brief for filing, the clerk’s office conducts an initial
review to see if the brief is in substantial compliance with formal
requirements such as page limits and certification. If the clerk’s office is

not sure whether to accept a flawed brief, they submit it to the court. The



court will frequently deem technical violations, such as using the wrong

font, insignificant, and accept the brief for filing.

(4) If the court has accepted a brief to which the other party objects on the
grounds of noncompliance, that party may move to strike the brief.

(@) Note: As in its initial review, the court may decide that the defect is
insignificant. The appellate rules do not specify criteria, but the court
is generally concerned with whether the defect actually impairs the
court’s ability to review the issue(s) on appeal.

(b) Note: When the court does strike a brief or a portion of a brief, the
general practice is to allow the party an opportunity to correct the
defect. The court will not strike the brief and proceed to dismiss the
appeal, unless there is some additional egregious circumstance, such
as the offending party having already been directly warned by the
court not to commit the violation.

(i) Tip: Since a motion to strike will most often result in the other
party having an opportunity to cure the defect, you should consider
pointing out the defects in your opponent’s brief in your own brief

instead of filing a motion to strike.

E. Rule 809.21 — Summary Disposition

(1) §8809.21 permits the court of appeals to dispose of an appeal summarily,
either on the court’s own motion or on the motion of a party.
(a) Note: summary dispositions are done by order, rather than opinion,
and therefore are not published on Westlaw or Lexis.
(b) Problem: No criteria are listed in the rule. The court applies
different criteria to assign a case for summary disposition on its own

motion than it does to grant a party’s motion for summary disposition.



(2) Ct. App. IOP 8 VI(1) provides that a case may be disposed of summarily
by the court’s own order following screening if the panel unanimously
agrees on the decision and that the issues involve no more than the
application of well-settled rules of law or controlling precedent, or the
issues relate to sufficiency of the evidence or trial court discretion which
are clearly supported by the record, and “the issues may be resolved by
merely stating the reasons for the decision without a detailed analysis.”
(@) Note: These are the criteria the court uses to assign a case to be

drafted as a summary order on its own motion after the case has been
briefed. This does not mean that the court will grant a motion to

summarily dispose of a case on a party’s motion before it has been

briefed merely because one party contends the case may be resolved

on the basis of well settled law.

(3) Heffernan’s “Appellate Practice and Procedure in Wisconsin” § 15.3
suggests that motions for summary disposition may be filed by a
respondent who believes an appeal to be without merit or an appellant
who believes the circuit court was so clearly in error that this will be
readily apparent to the court of appeals.

(i) Note: while it is true that such motions may be filed, they rarely
succeed, unless based on a clear procedural or jurisdictional flaw
in the adversary’s argument. Generally speaking, arguments on
the merits can be decided on the parties’ briefs.

(4) Motions to dismiss or summarily reverse based on a party’s
noncompliance with an appellate rule also rarely succeed because the
court’s preferred remedy is to first order compliance.

(5) Motions to dismiss for lack of jurisdiction are appropriate, but often

unnecessary.



(@) Note: The court performs a sua sponte jurisdiction check on every
case once the record has been filed, and will order jurisdictional
memoranda if there is a problem.

(b) Tip: Please wait until after the record has been filed before filing a
motion to dismiss based on lack of jurisdiction.

(6) Motions to dismiss on the grounds that the appeal is moot are
appropriate. Note, though, mootness does not prevent the court from
reaching the merits under appropriate circumstances. See State ex rel.

Hensley v. Endicott, 2001 W1 105, § 5, 245 Wis. 2d 607, 629 N.W.2d
686.

F. Rule 809.50 — Petitions for Leave to Appeal

(1) 8 809.50 permits a party to file a petition for leave to appeal a nonfinal
order within 14 days after entry of the order.

(2) The court has discretion to grant interlocutory review when an appeal
would materially advance the termination of the litigation or clarify
further proceedings, protect the petitioner from substantial or irreparable
injury, or clarify an issue of general importance in the administration of
justice. §808.03(2)

(@) “Termination of the litigation” usually means the issue must be
completely dispositive, not just that it would encourage settlement
negotiations or reduce the number of issues at trial.

(b) To “clarify further proceedings” usually means that the trial court has
expressed confusion or issued contradictory rulings or that the ruling
in question will have some significant domino effect (for instance, a
class action certification), not just that the case would be tried slightly

differently under a different ruling from the trial court.



(c) Having to go to trial or to litigate extra issues does not in and of itself
constitute a “substantial injury” unless there is some additional claim
such as immunity or double jeopardy, or some special hardship such
as bankruptcy proceedings. Trying a case is also not “irreparable
injury” as long as the issue can be preserved for review on a latter
appeal.

(d) An issue is not of “general importance in the administration of
justice” if it just involves the application of well-settled law to the
specific fact situation of the case, unless it is a recurring fact situation
that generally evades review for some reason.

(3) Even if one of the threshold criteria has been met, interlocutory appeal is
still disfavored and will not be granted absent compelling circumstances.
Cascade Mountain, Inc. v. Capitol Indem. Corp., 212 Wis. 2d 265, 268,
569 N.W.2d 45 (Ct. App. 1997). The petitioner must demonstrate both
that there is a substantial likelihood of success on appeal, and that the
necessity of immediate review outweighs our general policy against the
piecemeal disposition of litigation. Id. at 268 n.2; State v. Salmon, 163
Wis. 2d 369, 374-75, 471 N.W.2d 286 (Ct. App. 1991).

(@) Demonstrating a “likelihood of success on appeal” does NOT require
a full-blown argument on the issue you want reviewed. Remember,
you are asking permission to file a brief, so just summarize the
issue(s) and the basic facts necessary to understand them. See
§809.50(1)(a) and (b).

(b) Remember that there is no guarantee the motions panel who decides a
petition will be the same panel assigned to decide the case if leave is
granted.

(c) Consideration of the merits of the issue most often comes into play in

the negative — that is, if it is very clear that the trial court was right,
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there is no need to interrupt the lower court proceedings, even if the
other criteria have been satisfied.

(d) As we explained in Scullion v. Wisconsin Power & Light Co., 2000
WI App 120 119, 237 Wis.2d 498, 614 N.W.2d 565 (discussing

likelihood of success on appeal in the context of a stay):

¢ The standard of appellate review is one aspect of the likelihood
of success on appeal. When the decision is entirely
discretionary, and the circuit court applied the correct legal
standard to the facts and explained its reasoning, the deference
given such decisions makes reversal more difficult. Reversal of
factual findings is even less likely. On the other hand, because
of the de novo standard of review for legal issues, if there is not
clear and binding precedent on point, and if the circuit court
concludes the issue is a close one or a complex one, the
likelihood of success on appeal will generally be greater. In the
same vein, applicable legal presumptions may provide some
gauge of the likelihood of success on appeal.

¢ Tip: Therefore, one of the most useful arguments a petitioner
can make about likelihood of success on appeal is that the
appeal would raise a question of law, and particularly an issue
of first impression.

¢ Tip: If you are thinking of petitioning for leave to appeal a
discretionary determination or order based on factual findings,
think twice.
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“INTERLOCUTORY APPEALS’

Should an interlocutory appeal be attempted?

With the partid exceptions described in subsection C, infra, interlocutory apped
petitions-seeking interference by an gppellate court with proceedings in a trid court—are
disfavored and will probably not be granted. The petitioner's overarching chdlenge is to
demongtrate, in the initial petition and memorandum, that the statutory criteria are met and
that an apped would be successful on the merits.

Interlocutory gppeds should not be commenced soldy for delay. It is unethicd to file
any motion or inditute any proceeding solely to cause delay. Moreover, filing a petition for
interlocutory relief soldly for delay is not even effective in most cases: a frivolous petition can be
disposed of in less than a month. On the other hand, if anissue arises that meets the criteriafor
interlocutory relief, counsd may find that the dday involved is ether tolerable or actudly helpful
to the client.

The criteria to be met are addressed in subsection B, infra. A prdiminary
congderation is whether the client can endure (or would in fact benefit from) the ddlay. A few
drategic consderations. Parties generdly cannot enforce tria court level timdines while creeting
the delays inherent in interlocutory appedl proceedings. See, Section 1. D., infra.

The procedures governing stays (and the legal effects of a say) are discussed in
sections 11.D. and 111.D, infra. The effects of stays, the need for tolling of deadlines, and dl
drategic consequences of pursuing an interlocutory apped must be evauated before a petition is
filed.

A. An interlocutory appeal versusa petition for a supervisory writ.

The term "interlocutory apped” is not statutory. Rather, Wis. Stat. Sec. 808.03(2) and
Wis. Stat. Sec. (Rule) 809.50 (1) refer to “appedls by permisson,” and gppeds from "a
judgment or order not appealable as of right.”

Interlocutory appeds differ from “regular” gppeds because they involve orders not
gopedadle of right. Interlocutory appedls differ from supervisory writ petitions because writ
petitions are not “ gppedals.”

As of right vs. permissive. An gpped as of right (the “regular” appedl) lies from a
find order. Interlocutory gppeds are not "as of right,” but "by permisson.” They concern
nonfina orders. One petitions for permission to apped; if granted, an appea may ensue, or the
court may summearily dispose of the apped under Rule 809.21.

Appeal vs. writ. Writ proceedings in the gppdlate court are an dternative to an
interlocutory appedl. The purpose of a petition for awrit is to obtain intervention to prevent a



trid judge's flouting of "plain legd duty." Writ proceedings are not "gopeds’ a dl. They are
requests that the gppellate court act, not under its appdlate jurisdiction, but in its supervisory
capecity or in its exercise of origind jurisdiction to issue a prerogative writ in order to enforce
the law. A petition for a writ must show tha an apped (including an interlocutory apped)
would be inadequate and that the court must use its supervisory (or, in the case of the supreme
court, superintending) authority.

At common law, courts had prerogative power to issue the writs in aid of ther
juridiction.  The types of writs were diginctly labeled, such as mandamus (“We
command’...the performance of a particular act), quo warranto, certiorari (“to be informed
of”), prohibition, coram nobis (“in our presence’ ).

The writs of prohibition and mandamus have been merged into the "supervisory writ"
discused in Rule 809.51, which governs writ procedure. There are instances where the relief
sought could appropriately be granted either in the context of a supervisory writ or an apped by
permisson. In such cases, it may be advisable to plead in the alternative, allowing the
appellate court to use the procedures it deems most appropriate. See, State ex rel.
Oman v. Hunkins, 120 Wis.2d 86 352 N.W.2d 220 (Ct. App. 1984) (discussing criteria for
supervisory writ and differences between supervisory writ proceedings and appedl).

Another reason to file dternative petitions for leave to appea and for a supervisory writ
is that more than one ground for relief might exist. For example, if petitioner seeks removd of
the tria judge because the request for subgtitution was timely but also because the trid judge
should be disqudified for bias, the petitioner should seek a supervisory writ on the subgtitution
issue and interlocutory relief on the biasissue. Note that the standards for granting relief differ
between the two types of proceedings.

After determining the ground for reief, it is advisable to research the manner in which
appellate courts have granted it other cases. Did the courts follow interlocutory apped
procedures or did they grant a supervisory writ?

A peition for leave to apped a nonfina order must be responded to within fourteen
days. In contrast, the appellate court decides whether the respondent must answer the petition
for a supervisory writ. If the court determines that the petition is insufficient, it may deny the
petition ex parte.

The remainder of this outline addresses permissive (interlocutory) appedls.

B. Thedatutory criteria and the ultimatecriterion.

Statutory Criteria

Section 808.03(2) ligts the criteria the court of gppeds must consder when deciding
whether to grant a petition for gppea by permission:



1. Whether an apped would materidly advance the termination of the litigation or
materidly darify further proceedingsin the litigation.

2. Whether an apped would protect the petitioner from substantial or irreparable
injury.

3. Whether an gpped would darify an issue of general importance in the adminitration
of judtice.

Overarching the explicit datutory criteria is the ultimate criterion: whether the
petitioner would succeed on the merits. Aspointed out in Michad S. Heffernan, Appellate
Practice and Procedure in Wisconsin, State Bar of Wisconsin, 2002:

The most important criterion for determining whether an apped should
be granted is not expresdy included among the statutory criteria listed in sec.
808.03(2), dthough it isimplicit in those criteria  This condderation is whether
the petition for leave to agppea shows a substantid likelihood of success on the
merits. Only in this context can the generd criteria listed in sec. 808.03(2) be
given much sgnificance. Likelihood of success on the meritsisthe first question
the court will consder when responding to a petition for leave to gpped
because the court will want to ensure that an gpped will not smply serve to
delay ad defeat the ends of judtice, rather than expedite and darify the
proceedings. A petition for leave to gpped that does not show likely tria court
error will generdly be denied.

Id. at 89.4, Ch. 9, p. 3.
C. Types of caseswhere interlocutory appeals are necessary or favored.
Interlocutory appedls are necessary to effectively litigate any dam of adefective bind
over and a defective preiiminary examination. Conviction following a "fair and errorless’
tria has been held to cure any arguable defect in the prdiminary hearing. State v. Webb, 160
Wis.2d 622, 467 N.W.2d 108 (1991). Such defects, according to Webb, might indude:

1. damsaf errorsof law likdy to recur in the ensuing trid;

2. dlegations tha the proceeding should be terminated because of preemption by
federd law;

3. chdlengesto the subject matter jurisdiction of the court;

4. chdlengesto the persond jurisdiction of the court; and



5. chalenges to the condtitutiondity of the laws under which a petitioner is leing
prosecuted.

NOTE: Chdlenges raised in a petition for leave to gpped are preserved for a later
gpped as of right, even if the court of appeals denies the petition for leave to apped, State v.
Wolverton, 193 Wis.2d 234, 533 N.W.2d 167 (1995) (noting that cdlam of defective bind
over based on undue redtriction of right to cross examine witnesses must be raised in an

interlocutory appedl).

The court of gppeds has strongly suggested that judicial substitution issues are
deemed waived unless the defendant chdlenges them by either seeking adminigtrative review by
the Chief Judge of the didtrict, or asking the court of gppeds to exercise it supervisory authority.
State v. Damaske, 212 Wis.2d 169, 185-86, 567 N.W.2d 905 (1997). Theissue would also
have been preserved if an objection had been made to the trid court, and if the defendant had
proceeded to trid, rather than entering ano contest plea. 1d at 186-87.

To be on the safe sde, always seek review by the chief judge of the denial of a
substitution request before approaching the court of appeals. Thisisrequiredinany avil
case, such asajuvenile case: Barbara RK. v. James G., 2002 WI App 47, 250 WIs.2d 667,
641 N.W.2d 175. While Barbara RK. may not be gpplicable to crimind cases, seeking
adminidrative review from the chief judge isareatively fast and easy way to preserve the issue.
It sometimes holds potentid for reief.

Interlocutory appeals are encouraged for clams that a prosecution violates the
petitioner's rights to be free from Double Jeopardy. In State v. Jenich, 94 Wis.2d 74, 288
N.W.2d 114 (1980), the supreme court recommended that the court of appeds grant petitions
for leave to gpped nonfind orders which denied motions to dismiss for Double Jeopardy.

I nterlocutory appeds should be granted routinely where the petitioner is chalenging an
order waiving the jurisdiction of the juvenile court in favor of adult court prosecution.
Sate ex rel A.E. v. Green Lake County Circuit Court, 94 Wis.2d 98, 288 N.W.2d 125
(1980). For extensive practicd assstance in these cases, conault Virginia A. Pomeroy, GinaM.
Pruski and Susan E. Alesa, Wisconsin Juvenile Law Handbook, Chapter 13, State Bar of
Wisconsin, May, 2002.

Generdly, interlocutory appeals will succeed most often in cases where the standards
of review increase the likelihood of a reversd (success on the merits for petitioner). The
gandard of review isacritica determinant of the outcome of any apped. An gppellate court is
unlikely to accept an gpped to review a purdy factual determination. Factual determinations
ae uphedd unless dealy eroneous  Discretionary determinations (including waiver
determinations) are smilarly difficult to overturn on apped. However, in the waiver context, the
supreme court recognized in A.E., supra, tha interlocutory review is likely the only gppellate
review that is avallable to juveniles as a practica matter.



D. Types of cases wher e interlocutory appealsare especially disfavor ed.

Interlocutory appedls, in practice, are disfavored in al types of cases (even those in
which they are ogtensibly encouraged). It would seem, though, that a petitioner would have an
especialy onerous burden when gppeding denial of a suppression motion. Under Section
971.31(10), the denid of the motion can be appeded as of right following conviction even when
a guilty pleais entered. Note: Suppression issues are not preserved under sc. 971.31(10)
unlessthey are raised in the suppresson motion and ruled on by the trial court.

. What must be done in the trial court before an interlocutory appeal may be
commenced?

A. Givethetrial court an opportunity to address all issues before
attempting an appeal.

Litigate dl issuesin thetrid court first. Raise more than nomina objections that might be
sufficient to preserve an issue for an apped as of right. The gppellate court will demand proof
that the petitioner made every effort to resolve the case in the tria court before resorting to a
petition for goped. Waiver is commonly found by gppellate courts in gppeds as of right, and
walver is an especidly inviting rationale for refusng to hear a petitioner saeking a permissve
3ppedl.

B. Havethetrial court sign and enter an Order reflecting theruling.

Rule 809.50 (1) requires entry of awritten order prior to petitioning for leave to apped
under sec. 808.03(2). Make sure you have raised dl issues and made dl arguments before a
written order is entered, as the entry of the order triggers a 14 day deadline for filing the
petition. (The deadline is extendable under Rule 809.82(2), but such an extension request
would not be looked upon at al favorably, inasmuch as the petition itself is not encouraged.)

C. Request preparation of, and make arrangementsto pay for, all needed
transcriptsfor the court and all parties. See Rule 809.11(4).

If timeis not of the essence, you might be able to order the transcript and obtain it prior
to drafting the trid court's order, so that the petition can cite to the transcript and so that the
transcript is available to the court of gppeds immediately. In many cases, the chances of
prevailing are increased if the court of appedlsis able to grant leave to apped the nonfina order
and summarily reverse the order at the sametime. The court of gppedls can do this under Rule
809.21, which dlows for summary dispostion.

If the petitioner desires summary disposition (e.g., concerning a Smple métter, like a
trid court's refusd to grant ball), it is wel to advise the court of appedls of that desire in the
petition so that the opposing party has the opportunity to addressit. It is dso best, regardiess



of whether summary digposition is being sought, to provide the court of appeds with as much
materia as possible demondrating the compelling need and entitlement to reief.

D. Apply for any needed stay in trial court proceedings.

Trid court proceedings are not automaticaly stayed upon filing a petition for leave to
gpped. The petitioner must move separately for an order staying the proceedings.

The court of gppeds will not grant a stay unless the petitioner has moved for one in the
tria court or unless the petitioner can show that it was impracticable to seek a stay fromthetrid
court. Rule 809.12 requires atrid court motion for a ay prior to moving for one in the court
of appeals. See generally, Sec. 808.07(2) and Rule 809.52, in addition to Rule 809.12.
NOTE: Rule 809.14 describes genera requirements for motion practice in the court of appeals.

The motion for a stay in the court of gppeals must demongtrate that the petitioner would
be unduly harmed unless a stay is granted. Often, this can be accomplished by stating Ssmply,
“Failure to stay the proceedings would moot the gppedl.” The motion should aso demongtrate
the likelihood of success on the merits. It is permissible to refer to the petition (if that has been
filed or if it accompanies the mation), but the motion should be a reasonably "sdf-contained”
document that makes this showing. (If the petition itslf is quite short, there is nothing wrong
with putting the motion for a stay in the same document. Just be sure that that motion is broken
out separately in the caption on the cover page, S0 that the court is aware of it immediately.)

If time is of the essence, e.g., to prevent destruction of evidence or to ensure tolling of
tria court deadlines, consider requesting that the court of appeds hear the stlay motion ex parte
under Rule 809.14 (2). The court may either do so, or convene a telephone hearing between
the presiding judge and counsel in order to expedite consderation of the stay request.

In Sate ex rel. Rabe v. Ferris, 97 Wis.2d 63, 68-69, 293 N.W.2d 151 (1980), the
defendant's Satutory right to a speedy trid was subordinated to the state's ability to enforce a
gtay of trid court proceedings pending the state's interlocutory apped of a trid court order.
(Rabe declined to decide whether condtitutiona rights to a speedy trid would be smilarly

infringed.)

Rabe does not ddfinitivdly decide whether filing a petition for leave to agpped
automdtically talls trid leve time limits. Its reasoning srongly suggests, however, thet tolling is
not automatic upon the filing of a petition, but that it can be accomplished by either the trid
court or the appdlate court if they grant a say of proceedings in the sound exercise of
discretion. Thus, for example, if one gppeded a judge's refusa to Hf-disqudify under Sec.
757.19 et seq. (or to recuse himsdf or hersdf based on case law requirements) one might wish
to litigate that refusa through an interlocutory apped while resarving the ability to file a
subdtitution request (which is available only once) under Sec. 971.20. Talling the time limits of
Sec. 971.20 should be possible by obtaining the proper stay order from the trid court or
appellate court. (Thisis especidly true given case law holding that a defendant has the right to



intelligently exercise the subdtitution right, and that time limits can be reaxed to asss that
process. See, Tinti v. Waukesha County Circuit Court, 159 Wis.2d 783, 464 N.W.2d 853
(Ct. App. 1990)).

An order staying proceedings, directed to the circuit court, talls the running of any time
period within which an act isto be done in that court. In the Interest of W.P., 153 Wis.2d 50,
449 N.W.2d 615 (1990) (temporary 30 day extension of juvenile dispositional order was tolled

by stay).

NOTE: In W.P., the supreme court "concludg[d] that [the court of appeals] order was
aufficient to toll the temporary 30 day extension order entered pursuant to sec. 48.365(6)." 1d.
at 57. The supreme court was not called upon to address whether a stay order issued by the
circuit court would have stayed the time limits. Therefore, even when the circuit court has
granted a gtay, it might be prudent to ask the court of appedsto continueit.

E. Determine whether opposing counsel in thecourt of appealsisthe
district attorney or the attorney general.

Generdly, the didtrict attorney represents the state in misdemeanor and juvenile matters,
and the atorney generd represents the dtate in felony maiters. See Rule 809.80(2)(b) (Didrict
attorneys generally represent state in cases that are decided by one judge panes of the court of
gppeds under s. 752.31(3).) and sec. 978.05(5) (Didrict atorneys may represent the sate in
other crimina gppedls "[u]pon the request and under the supervision and direction of the
attorney generd).”

Even when the opponent is normaly the didrict attorney, "[i]f a Satute, ordinance or
franchise is dleged to be uncondtitutiona, the attorney genera shdl aso be served with a copy
of the proceeding (Sc) and be entitled to be heard." Sec. 806.04(11). So it may be necessary
to serve both the digtrict attorney and the attorney general.

NOTE: A document is not deemed filed with the court until the court actudly receives
it, but it is deemed served on opposing counsel when it is deposited in regular mail, properly
addressed and with adequate postage. An affidavit of mailing is a good idea. See Rules
801.14(1), (2) and (4), and 809.80(2)(a). If the petition is granted, and the court orders
briefing, the briefs may be filed upon mailing if the requirements of Rule 809.80(4) are met.



[1l.  What must befiled in the court of appeals?

A. Petition.

The petition and supporting memorandum must be filed within 14 days of entry of
the order described in section 11.B, supra. A copy of the order appealed from, with the tria
court clerk’s date stamp, must be attached to the petition.

The petition and supporting memorandum, collectively, must contain everything listed in
section B, infra. The combined total length may not exceed 35 pages (if a monospaced
font isused) or 8,000 words (if a proportional serif font is used). Rule 809.50(1). Rule
809.50(4) dso requires that a statement be attached to the petition which indicates whether the
petition is produced with a monospaced or a proportiona serif font, and, if a proportiond serif
font is used, sets forth the word count.

Rule 809.81 sets forth all of the other form requirements (size, number of
copies, type style, cover, captions, spacing, margins, pagination, etc.).

NOTE: After attempting to identify for oneself the current requirements concerning the
number, form and length of documents to be filed in the gppellate court, it is a good idea to
conault the clerk with any questions before filing and serving the petition. Assuming that counsdl
has dready made a good faith effort to identify the gpplicable rules, the s&ff in the clerk’ s office
tries very hard to be hepful and seldom give inaccurate advice. The clerk’s telephone number is
(608) 266-1880.

The petitioner has some flexibility in deciding how detailed the petition should be and
how much it should refer to and incorporate the supporting memorandum.  In extremely smple
cases, a petition aone can include everything. If a petition and supporting memorandum are
both filed, they should clearly set out the procedura history, what steps have been taken to
obtain needed transcripts, the facts and the argument.

NOTE: The pdition itsdf--in addition to whatever is contained (perhaps more
comprehensively) in the supporting memorandum, must contain the sections described in Rule
809.50(1), (a) through (d). For example, Rule 809.50(1)(b) requires a "statement of the facts
necessary to an understanding of the issues” Such a statement--perhaps truncated--must bein
the petition. The petition might then cite to a more comprehensve statement of facts in the
supporting memorandum.

TIME LIMIT: The petition and any supporting memorandum mugt be filed within 14
days dfter entry of the order described in Section 11.B, supra. Rule 809.50(1). A few
important principles:

--The deadline for filing is not satiffied on the day of mailing. Fling is not timdy unless
the clerk receives the document within the time set for filing. Rule 809.80(3)(a).
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--The deadline for service is satisfied upon mailing with proper address and postage;
the opponent has up to three days added to their deadline if service was effectuated by mall.
Rule 801.15(5).

--The 14 days starts on the day after the order is entered and ends on the 14™ day
thereafter, unless it is a day tha the clerk of courts office is closed. Rules 801.15(1)(b) and
809.82.

TIME LIMIT ISSUE: May a party creste a new deadline by smply moving
the trial court to reconsider an order aready entered, and then seeking to apped the denid of
reconsderation? Answer: Probably not, especidly if the recons deration motion was filed solely
to creste a "new" time limit. Even if the court of gppeds did not formdly rule that a petition
from the denid of reconsderation was untimely, it could find that the petitioner's lack of
diligence demondtrated that there was no urgent need for interlocutory relief. On the other
hand, if the reconsderation is sought because the tria court truly was not given the opportunity
to respond to dl of the arguments, the gppellate court would be unlikely to find a petition from
denid of reconsderation to be untimely, for such a finding would discourage complete litigation
of issuesin the trid court. The ided practice for the putative petitioner is not to have the trid
court Sign an order--thus triggering time limits--until the petitioner is certain that dl issues have
been litigated.

The best practice, if amotion for recongderation is contemplated, is to avoid having the
trid court enter awritten order until the reconsideration motion has been filed and litigated. This
avoidstriggering adeadline in thefirs ingtance.

If abads for reconsderation arises while the gpped is pending, consder filing amation
for remand in the court of appeds. See, Metro Greyhound Mgt. Corp. v. Racing Bd., 157
Wis.2d 678, 698, 460 N.W.2d 802 (Ct. App. 1990). There the court held that such motions
“serve an important function. Firgt, atrid court’s reconsderation may obviate the necessity for
an gpped... Second, ... the trid court’s [reconsderation] decision can hone its andysis, and
thus assst gppdllate review.”

B. Supporting Memorandum.

As in dl gppdlate practice, but especidly in this area, the petitioner must be brief
enough o that the submissions will be read, yet thorough and persuasive in the initid petition,
because there is no guarantee that a more comprehensive brief will be recelved |ater.

If at al possible, every factua assertion made in the memorandum should be supported

by a citation to the transcript or other court document upon which the assertion ismade. Every
lega assertion should be supported with a citation to authority.
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1. | ssues Presented.

Put the issug(s) in the form of a question that shows concisaly but precisely how the trid
court ruled and why the ruling is both erroneous and in need of immediate rectification.

The court of gppeds may specify the issue or issuesit will review if it grants the petition
for leave to appeal. Rule 809.50(3).

2. Statement of Facts and Procedural History.

Even if only one discrete issue is keing litigated, the appdlate court is aded by afew
short paragraphs that specificaly detal the dates in the procedura history (when charged,
bound over, etc., when the motion in question was filed, and when and how it was heard and
disposed of). The statement of facts, focused on the issue presented, should be brief but
aufficient to show the significance of the issue to the broader controversy. Cite to transcripts
and other sources whenever possible,

3. Statement demonstrating need for immediate review.

The argument section should amplify the bases for the petition. This"statement” section,
however, should specificaly state how each criterion relied upon is met. In kegping with section
I.A, supra, this section might usefully include a brief statement as to why success on the merits
is likey (e.g., citing to the primary authority relied upon and contrasting that authority with the
trid court ruling).

4, Argument.

Remember, again, that there is no guarantee that the court will grant the petition and
then alow a subsequent brief. So the petition and memorandum should, in effect, be the brief.

5. The Rédlief Sought.

If the injustice of the petitioner's plight can be summarized, it may be appropriate to do
S0 a the conclusion of the petition or memorandum. However, the most important purpose of
the conclusion (which is not specificadly required in the rules) is to provide a succinct statement
of therelief the petitioner hopes to obtain.

C. Appendix.

The rules do not require an gopendix, except that Rule 809.50(1)(d) requiresthat a
" copy of the judgment or order sought to be reviewed" be attached to the petition. For
the reasons discussed in section 11.C, supra, the ided Stuation is one in which the court can be
provided with as much of "the record" as possble at the petition stage. (Technicaly, the
"record" will be transmitted by the clerk only after a petition for leave to gpped is granted,
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unless the court of appeds both grants the petition and summarily disposes of the apped, in
which cases the trid court clerk would not transmit the record. The point is that the court of
gpped s will have greater confidence in overturning the trid court, or even agreging to review its
decison, if it has copies of as much relevant materia as possble)

D. Motion for any needed stay not provided by trial court.
See, Section 11.D, supra.
E. Consider a motion for athreejudge pandl.

An gpped in afdony case will be heard by a three judge pand and its decison (if leave
to gpped is granted) is subject to being published. The petitioner will have the opportunity to
argue for publication in the brief that follows the grant of leave to gpped.

If the petitioner anticipates summary disposition under Rule 809.21, an argument for
publication should be made in the petition. The argument should address the publication criteria
in Rule 809.23.

If the case is not afelony, it will probably be heard by a one judge pand. Consult Sec.
752.31 to find out. One judge decisons cannot be published, so they have no precedentia
effect. Rule 809.23(1)(b) 4.

A one judge decison may well be in the best interests of your client. Statidticdly, it is
easer to persuade one judge than three. In addition, the court of gppedls incurs less politica
pressure by granting relief in a non-published decison. (This should be considered when
deciding whether to seek publication in afelony case)

On the other hand, the client may be well served by an effort to obtain publication. If
the court of appeds can be convinced that the issue is sufficiently important to warrant
publication, that might reinforce the argument for granting leave to apped.

If publication is desired in a case normally decided by one judge, a party may move for
athree judge panel. In aregular apped, that motion must accompany the notice of apped, Rule
809.41. In interlocutory appeds, the order granting leave to gpped condtitutes the notice of
appedl, Rule 809.50(3). Therefore, the mation should be filed, if possible, with the petition
seeking leave to gpped. If abasis for publication arises after the deadline, remember that the
Chief Judge of the Court of Appeds has the authority to convert the case to a three-judge case.
Rule 809.41(3). A party may write to the chief judge and request such an order.

V. What happens after the petition isfiled?

A. A response is duewithin 14 days.
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The respondent's 14 day deadline is computed the same way as the petitioner's. Rule
809.50(2).

B. If the petition isdenied, the denial will not be reviewed by the
supreme court.

In In the Interest of J.SR., 111 Wis. 2d 261, 330 N.W.2d 217 (1983), the juvenile
fird petitioned the court of gppeds for leave to gpped a nonfina order concerning discovery.
Before the court of gopeals decided that petition, the juvenile petitioned the supreme court to
dlow for bypassng the court of appeals. The supreme court denied the bypass petition,
reiterating its holdings that the decison whether to grant leave to gpped is subject to the
discretion of the court of appeds, not to be reviewed by the supreme court, 1d. at 262, citing
Aparacor, Inc. v. DILHR, 97 Wis.2d 399, 293 N.W.2d 545 (1980); Sate v. Whitty, 86
Wis.2d 380, 272 N.W.2d 842 (1978); and State v. Jenich, 94 Wis.2d 74, 97a, 292 N.W.2d
348, 349 (1980).

The supreme court has never agreed to review a court of gppeals denia of a petition
for leave to apped a nonfind order. Such review is unlikey. However, J.SR., supra, 111
Wis2d a 263, admits that the rule agang such review is a "mater of policy” that is
"theoreticaly subject to certain exceptions.” These could include certification of an issue by the
court of appeds or the intervention in an action by the supreme court on its own motion. 1d.
"Neither procedure is likely to be invoked in the absence of unusua circumstances. In any
event, the litigants themsaves cannot initiate the process by means of a bypass petition.” 1d.

This author atempted to persuade the supreme court to review the denid of apetition
for leave to appedl. The argument was that, even though the court of appeals denied the
petition, it did so after conducting the equivaent of a full-blown apped that should be subject to
review. The court of appedls, after the petition and response had beenfiled, had remanded the
case for an evidentiary hearing before a referee (the trid judge was a witness), had theresfter
received the transcript aong with findings by the referee, and had permitted the parties to
supplement the petition and response. Relying on numerous cases holding, e.g., that an appellate
court is not bound by " ...lIabds... but will look beyond the form and label of the document to
the substance and nature of the determination,” (In re Corporation of Town of Fitchburg, 98
Wis.2d 635, 647-48, 299 N.W.2d 199 (1980)), the petitioner sought review based on the
clam that the court of gppeds had, in effect, heard an gpped despite denia of the petition for
leave to apped. Review was denied, with one dissent.

C. If the petition is granted and the appeal isnot disposed of summarily
under Rule809.21, the appeal proceeds under rulesgoverning appeals
asof right.

Granting the petition has the effect of filing a notice of apped. The petitioner's next

responghility is to file a docketing statement, if required by Rule 809.10(1)(d), within 11 days
after the order granting the petition for leave to appeal. Rule 809.50(3).
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See generdly Rules 809.10, .11, .15, .18, .19, .22, .23, .24 and .26 for the rules
governing appedsasof right.

D. A grant of leave to appeal from a non-final order or judgment does
not authorize cross-appeals as of right by other partiesfrom the same
or from another non-final order or judgment.

Cross appedls require a separate petition for leave © appea a non-find order. Rule
809.50(3).

Other Sources of | nformation.

1. Wisconsin Statutes:
Chapter 808 (Appeals and Writs of Error).
Chapter 809 (Rules of Appdllate Procedure).
Chapter 752 (Court of Appedls).

2. Michad S. Heffernan, Appellate Practice and Procedure in Wisconsin, Third Edition.
Chapter 9. State Bar of Wisconsin, October 2002.

3. Internd Operating Procedures of Wisconsin Court of Appedls. (These are printed at the
end of the Wisconsin Statutes, e.g., Vol. V, p. 6252-57, softbound edition, 2001-03.)

4. VirginiaA. Pomeroy, Outline, Interlocutory Appeals. Wisconsin Defender, Vol. 2, No.
2, March/April 1994, p. 12.

5. Virginia A. Pomeroy, Gina M. Pruski and Susan E. Alesa, Wisconsin Juvenile Law
Handbook. Chapter 13. State Bar of Wisconsin, May 2002.
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MILWAUKEE BAR ASSOCIATION BENCH/BAR
COURT OF APPEALS COMMITTEE

APPEALS FROM START TO FINISH
April 18, 2008

“TIPS FOR A WRITING A PERSUASIVE BRIEF”’

Judge Lisa Neubauer, presenting

Materials written by Judge Joan F. Kessler

1. Know your audience
a. Our volume of work
b. What we already know

c. What we probably don’t know because it’s unusual law

2. Introduction is no place for argument
a. Why are you here
b. What do you want us to do

c. Why should we do it

3. Only the facts that matter
a. Make us want to help your client
b. Focus on the immediate context — not from when the earth cooled

c. Be scrupulous about using the record



d.

e.

f.

Take nothing out of context — it sounds like a fib
Include the bad facts — your opponent will

Extra adjectives are not helpful

4. Write like a reporter

a.

b.

C.

Short is better; less is more
Identify sources clearly

Sound objective

5. No personal attacks, insults or innuendos — no matter how annoyed you are!

6. Make the argument physically easy to follow

a.

b.

C.

d.

Table of contents that includes argument headings

Physically easy to read

Organized, logical presentation

Repeating the same argument multiple times does not make it more

persuasive

7. Make the argument text clear and logical

a.

b.

What law should have been applied--citations
What law was applied. —citations
What did the trial court do wrong?—Ilaw or facts?

What critical fact was disputed (making summary judgment improper)



e. For “erroneous exercise of discretion” isolate the fact critical to court’s
decision for which record has absolutely no support

f. Fewer issues generally more persuasive than shotgun approach

8. Appendix is important—it is to help us find critical documents easily
a. This should not be a duplicate of the entire record.
b. The two or three documents on which case turns should be here!
c. Table of contents should make documents easy for us to find — both in

appendix and in the record

9. Format of the brief
a. Forget fancy fonts and tiny font size
b. ALL CAPS reads like shouting

c. Margins are used, please leave them for us

10. The Pro se adversary provides opportunities
a. We, too, get out the Excedrin with these briefs
b. Act as a translator -- tell us what you think the person means
c. Point out failures in brief if they are serious ( e.g. no citations to record,
or adding things not in the record are common)

d. Be courteous, professional, logical and brief.
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Getting Your Petition for Review Granted
Ellen Henak
Assistant State Public Defender
Julie Anne Rich
Supreme Court Commissioner

Step One:  Make sure your case meets the technical prerequisites for
review and is filed on time. Filing a petition for review requires that the
decision of the Court of Appeals be adverse to the party filing the petition
and that the decision be a final decision.

A.

Only adverse decisions of the Court of Appeals are proper subjects
for review. Wis. Stats. 88808.10, 809.62(1). To be adverse, the
result or disposition itself must be adverse to the petitioning party. It
Is not enough that the reasoning of the opinion be adverse. Disputed
rationales do not make a decision adverse. Neely v. State, 89 Wis.2d
755, 758, 279 N.W.2d 255 (1979).

To be subject to review, the action of the Court of Appeals must be a
decision and involve a written opinion or order. Henderson v. Rock
Co. Dept. of Soc. Servs., 85 Wis.2d 244, 446, 270 N.W.2d 581
(1978).

1. A court of appeals denial of leave to appeal is not subject to
review. Id.
2. An order granting or denying leave to appeal a nonfinal order

also is not subject to review, although the decision on the
merits itself is subject to review. See Aparacor, Inc. v.
DILHR, 97 Wis.2d 399, 403-04, 293 N.W.2d 545 (1980).

a. A court of appeals denial of leave to appeal is not
subject to review. 1d.;

b. A court of appeals denial of a stay is not subject to
review. In Interest of A.R., 85 Wis.2d 444, 270
N.W.2d 581 (1978).

A petition for review is timely if it is filed within 30 days of the
decision below. Wis. Stats. 88808.01, 809.62(1); First Wisconsin
National. Bank of Madison v. Nicholaou, 87 Wis.2d 360, 274
N.W.2d 704 (1979). This deadline is not extendable because the
Court loses subject matter jurisdiction after thirty days. St. John’s
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Home v. Continental Cas. Co., 150 Wis.2d 37, 43, 441 N.W.2d 219
(1989).

1. A petition is not considered filed until it is physically
received in the clerk’s office in Madison. Gunderson v. State,
106 Wis.2d 611, 318 N.W.2d 779 (1982). Office hours are
7:15 a.m. to 5:00 p.m. This rule is strictly enforced.

a. A petition for review may not be filed by facsimile or
by email. Waupaca Co. DHHS v. Phillip J.E.,
2007AP1074-AC (unpublished order)

2. A petition due on a weekend or legal holiday is not due until
the following workday. Id. §801.15(1)(b).
3. This time is tolled for incarcerated, pro se petitioners only

from the time they deliver the petition to prison authorities for
mailing and provided they file a certification or affidavit
setting forth the date on which the petition was delivered to
the proper institution authorities for mailing. State ex rel.
Nichols v. Litscher, 2001 WI 119, 247 Wis.2d 1013, 635
N.W.2d 292.

4. The filing of a motion for reconsideration in the court of
appeals does not toll the 30-day filing requirements for
petitions for review.

5. A $195 filing fee must accompany the petition for review,
Wis. Stats. 8809.25(2)(a)1, although the state is exempt from
this requirement, id. (2)(b), as are people who have been
determined to be indigent. Wis. Sup. Ct. Internal Operating
Procedures L2.

a. A person for whom an indigency determination has
been made in the Court of Appeals need not submit a
new affidavit of indigency to be considered indigent
for purposes of a petition for review. Id.

b. Clients of the State Public Defender are considered to
be indigent.

Step Two: Think beyond your own case. Less than 10 percent of
petitions for review are granted. Convincing the Wisconsin Supreme Court
to hear your case generally requires thinking beyond your own case. The
advocate’s key job in the petition for review is to convince the Wisconsin
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Supreme Court that his or her case is a good vehicle for the Court to use to
teach something about the law that would not otherwise be clear or to
establish a new policy.

A The primary function of the Wisconsin Supreme Court “is that of
law defining and law development.” Cook v. Cook, 208 Wis.2d 166,
189, 560 N.W.2d 246 (1997).

B. Wisconsin Statutes 8809.62(1) provides criteria that the Wisconsin
Supreme Court will consider but these criteria are not controlling.
They are only guidelines.

1.
2.

The grant of review is a matter of discretion.

Think about whether you have a significant constitutional
issue, whether your case involves the need for policy or a
change in policy, whether your case presents a novel and
important question of law, whether the circumstances that
gave rise to your issue are likely to recur, and whether there is
disagreement within the appellate courts on what the law is.

Step Three: Explain your case in its broader context. One way to avoid
the trap of simply repeating your arguments and staying with the narrow
confines of your own case is to begin by drafting the reasons for granting

review.

A Cite the guideline which applies, Wis. Stats. (Rule) 809.62(2)(c), but
do not just cite the guideline that applies!

1.

If your issue is recurring, cite other cases or other sources
(such as newspaper articles or scholarly articles) that
demonstrate that the issue is frequent and hot.

If your issue is novel, explain what implications it has in
other setting or in other areas of law. Give hypothetical
examples.

If there is a split on the question, demonstrate the split. See
what other jurisdictions are doing and, if they are also split,
show that as well with citations to those cases.

If you are arguing that there is a need for a change in policy,
make sure you explain what the old policy is and what has
changed that makes it unwise to continue the existing policy.

B. The five “guidelines” set forth in Wis. Stats. (Rule) 809.62(1) are:
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1. A real and significant question of federal or state
constitutional law is presented.

2. The petition for review demonstrates a need for the supreme

court to consider establishing implementing, or changing a
policy within its authority.

3. A decision by the supreme court will help develop, clarify, or
harmonize the law, and

I. The case calls for the application of a new doctrine rather
than merely the application of well-settled principles to
the factual situation;

ii. The question presented is a novel one, the resolution of
which will have statewide impact; or

iii. The question presented is not factual in nature but rather is
a question of law of the type that is likely to recur unless
resolved by the supreme court.

4, The court of appeals’ decision is in conflict with controlling
opinions of the U.S. Supreme Court or the supreme court or
with other court of appeals’ decision.

5. The court of appeals decision is in accord with the opinions of
the supreme court or the court of appeals, but due to the
passage of time or changing circumstances, such opinions are
ripe for reexamination.

C. If none of the guidelines are present, write a statement of any other
substantial or compelling reasons for review. Wis. Stats. (Rule)
809.62(2)(c).

Step Four: Make sure your statement of the issues presented clearly
relates to your reasons the Court should grant review. Remember that
issues of law have a much greater chance of getting a petition granted
than a petition that raises issues of fact or involve the use of discretion.

Too often, practitioners will explain why their case is important but then
draft their statements of issues either so broadly or so narrowly that the
Court cannot see how this case will serve the purpose you claim it will,

A. If your petition for review is granted, you will not be able to raise
any issues that were not identified in your petition for review unless
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the Court orders otherwise (and you should not wait for that to
happen). Wis. Stats. (Rule) 809.62(6).

1. If the court of appeals has not decided all of your issues, you
must raise those unaddressed issues in your petition for
review or they may be deemed to be waived. State v.
Johnson, 153 Wis.2d 121, 124, 449 N.W.2d 845 (1990).

B. Typically, issues are stated as questions and are approximately one
sentence in length. Avoid long lists of issue statements.

C. You must also tell the Court how the circuit court and the court of
appeals resolved the issue. Wis. Stats. (Rule) 809.62(2)(a).

Step Five: Make your headings explain why review should be
granted and for what issue. Draft your argument. When you write your
argument, you should be elaborating on the reasons that support granting
review. Although you may wish to show that the court below was wrong,
that alone is not very compelling. Your argument should show error below
but it also should be drafted to emphasize how setting that error right will
serve broader purposes. You will need to discuss the merits but you also
want to focus on the reasons the Court should grant review.

A. Make sure that you speak of what happened in the circuit court as
well as the Court of Appeals. Doing so often can help you explain
that broader context.

B. Consider an introductory paragraph for each section of your
argument that clearly identifies the reason for granting review, the
issue, and the key facts. Consider the paragraph a way to highlight
why the Court should grant review.

Step Six: Make sure that the form and contents of your petition
meet the requirements. Strict rules govern the length, appearance, and
contents of a petition for review. If you feel you need to exceed the length
requirements, you may file a motion requesting an extension of the page
limit but this should be very rarely done.

A. Check your contents.

1. You must have a table of contents. Wis. Stats. 8809.62(2)(b).
You need not have a table of authorities although many
people include one.

2. You must have a statement of the issues. Wis. Stats.
8809.62(2)(a).
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You must have a statement of reasons for granting review.
Wis. Stats. 8809.62(2)(c).

You must have a statement of the case. Wis. Stats.
8809.62(2)(d). You can separate out the facts and also have a
statement of facts.

a. Making your statement of the case lengthy and
convoluted may very well hurt the likelihood of review
being granted in your case. A long and involved
statement of the case often suggests that the issues may
be unique to your case.

b. Making your statement of facts lengthy and convoluted
similarly will hurt the likelihood of a grant of review.
It suggests the case is highly fact-specific.

C. If possible, adopt the facts as the Court of Appeals saw
them. If the facts appear undisputed (or largely
undisputed), you increase the chance of review
because you increase the chance that your issues will
be seen as legal issues.

d. If you are filing a petition for review in a case that is
required by law to be confidential (for example,
appeals under Chapters 48, 938, and 55, and paternity
cases), you should not include an individual’s
complete name in any document filed with the court.
You must refer to individuals only by their first name
and first initial of their last name. This includes the
petition for review and briefs. If you include portions
of the record in an appendix to the petition for review
(or brief), the portions should be reproduced so that
only the first name and first initial of the last name is
shown.

You must have an argument section.

You should have a conclusion. Your conclusion should not
be that the Court of Appeals was wrong. The Supreme Court
IS not an “error correcting” court. You should explain that the
Court should grant review and briefly (one-sentence) reiterate
why.
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7. You must have an appendix. Wis. Stats. (Rule) 809.62(2)(f).
Your appendix consists of (in this order):

a
b.

C.

o

the decision of the Court of Appeals

judgment orders from the circuit order

any other key orders

any findings of fact

any conclusions of law and memorandum decisions of
the circuit court and administrative agencies as is
necessary to understand the petition.

any other portions of the record which are needed to
understand the petition.

E. Check the formatting issues.
1. Your cover should be white. Wis. Stats. 8809.62(4).
2. Consider your font. Wis. Stats. 8§809.19(8)(b), 809.62(4).

If in proportional serif font (such as Times):

a.

it may not be more than 8,000 words long, not
including the appendix

use 13 point body text and 11 point for quotes.

you must have a minimum leading (or spacing)
of 2 points but you can have more.

you must have a maximum of 60 characters per
full line of body text which generally is met if
your side margins are 2 inches

If in monospaced fond (such as Courier)

it may not be longer than 35 pages, not
including the appendix

use a size of ten characters per inch
double-space it.

use a 1.5 inch margin on the left side and a 1.0
inch margin on all other sides.
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3. Italics can only be used for citations, headings, emphasis, and
foreign words. Wis. Stats. 88809.19(8)(b), 809.62(4).

4, Make sure the petition is securely bound on the left side only.

Heavy strength staples are allowed by rule. Wis. Stats.
88809.19(8)(b), 809.62(4).

Step Seven: Await the response or cross-petition.

A

The opposing party may file a response to your petition within
fourteen days after service of the petition for review.

If the opposing party seeks modification of an adverse decision, the
party may file a petition for cross-review either within the original
thirty days for filing a petition for review within thirty days after the
filing by another party of a petition for review.

The statutes do not provide for filing a reply to the response. In the
unusual situation in which the response raises a completely new and
unexpected issue or completely misstates material and key facts or
law, a petitioner may file a motion seeking leave to file a reply,
accompanied by the reply. This situation should be rare and the
reply should be extremely brief.

Step Eight: Await a decision from the Wisconsin Supreme Court to see
if the Court will grant review. Three justices must agree to hear your
case for the petition to be granted. Wis. Sup. Ct. Internal Operating
Procedures I11. B. 1.

A

After the petition is filed, it is assigned to a court commissioner for
analysis.  Under the Internal Operating Procedures, the court
commissioner has fifty days to prepare and circulate a memorandum
to the court which contains an analysis of the petition and a
recommendation for the granting or denial of the petition. The
memorandum may also recommend submission on briefs without
oral argument. The court commissioner then circulates to each
justice of the Wisconsin Supreme Court the memorandum, the
petition for review, any responses, and an agenda sheet at least two
weeks prior to the conference and the justices of the Court review
the material.

At least once each month, the court holds a conference at which each
court commissioner reports on the petitions for review to be
considered at that conference. The chief justice will state the name
of the case and ask if any member objects to the recommendation.
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1. If there is no objection to the recommendation, the court

commissioner’s recommendation is accepted.If any justice
objects to the recommendation or wishes to discuss it, a
discussion ensues. Following discussion, the court decides
whether to grant or deny the petition and whether to schedule
it for oral argument. A petition may be held until a
subsequent conference to permit additional research or
consideration. In fact, you likely will not receive notification
of the Court’s action on your petition for several months.

If review is denied, a one-page order will be issued. If review is
granted, the court commissioner will prepare an order setting forth
the decision to grant review. If there is any limitation of issues, the
order will set out those limitations. The order also will set out the
briefing schedule.
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Examples of “Reasons for Granting Review” from Some

Successful Petitions for Review
(Drafted by Ellen Henak)

Example 1 (from September of 2006):
Reasons for Granting Review

This case raises the question what a defendant must allege with regard to
his own understanding of the nature of the crime to receive an evidentiary hearing
on his claim that his plea was not knowing, intelligent, and voluntary. This
commonly recurring legal question has constitutional roots. See Boykin v.
Alabama, 395 U.S. 238 (1969); State v. Hampton, 2004 WI 107, 274 Wis.2d 379,
390, 683 N.W.2d 14. Answering it involves law that the majority characterized as
“highly complex and too often counter-intuitive,” see App. 123, and resulted in an
opinion recommended for publication which the dissent criticized as “only
add[ing] to the confusion,” see App. 132.

A guilty plea has constitutional implications. The constitution requires that
a guilty plea be knowing and voluntary. Boykin v. Alabama, 395 U.S.238, 242-43
(1969). A defendant must have “a full understanding of the charges against him,”
State v. Bangert, 131 Wis.2d 246, 257, 389 N.W.2d 12 (1986), including, when
relevant, an understanding of party-to-a-crime liability, see State v. Brown, 2006
WI 100 155,  Wis.2d _, 716 N.W.2d 906. Because guilty pleas resolve the
overwhelming majority of cases, see, e.g, Alshuler, The Trial Judge’s Role in Plea
Bargaining, Part 1, 76 Colum. L. Rev. 1059 n.1 (1969), “[t]aking pleas is an
increasingly important and complex state in a criminal proceeding and is the
source of frequent litigation.” Hampton, 274 Wis.2d at 390. One of the common
areas for litigation is whether the allegations made in a postconviction motion are
sufficient to require a trial court to grant an evidentiary hearing. See, e.g., Brown,
2006 WI 100; Hampton, 274 Wis.2d 379; State v. Bentley, 201 Wis.2d 303, 548
N.W.2d 50 (1996).

In Hampton, 274 Wis.2d at 388, the defendant alleged that he did not
understand that the trial court was not bound by the prosecutor’s recommendation.
This Court held that the allegation was sufficiently non-conclusory to warrant an
evidentiary hearing. 1d. at 406. As this Court stated,

10
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that the defendant did not understand is, admittedly, conclusory; but the
allegation raises a question of fact and perhaps law that requires resolution.

The allegation that a defendant did not understand something is
qualitatively different from the allegation of a legal conclusion such as
“counsel’s performance was deficient and resulted in prejudice to the defendant”
or “the defendant’s plea was not voluntary.” These legal conclusions cry out for
supporting facts, and these supporting facts must be alleged to satisfy the
defendant’s burden for an evidentiary hearing.

Id. at 406-407 (emphasis in original).

The dispute here is whether Hampton applies. The majority of the Court of
Appeals held that Hampton applied only to Bangert claims and Mr. Howell’s
claim was a Bentley? claim. App. 112. The dissent reasoned that Hampton
applied because Mr. Howell’s claim was a Bangert claim and because, in any
event, Hampton applied to Bentley claims.

This case therefore presents the specific questions whether all
postconviction motions seeking plea withdrawal must be characterized as either
Bangert claims or Bentley claims, if so, how to characterize those claims, and
whether the pleading requirements concerning the defendant’s lack of
understanding of the nature of the crime vary by claim. The facts relevant to
resolving this issue are not in dispute. This Court should grant review to clarify
this recurring legal question, see Wis. Stats. (Rule) 809.62(1)(a) & (c)(3), and
because, assuming both Mr. Howell and the dissent are correct, the decision of
lower court is in conflict with this Court’s decision in Hampton, see Wis. Stats.
(Rule) 809.62(1)(d), and publication of the lower court’s decision will create
significant confusion.

Example 2 (from February of 2004):
REASONS FOR GRANTING REVIEW

Under certain circumstances, Wisconsin Statutes Chapter 980 allows
people found to be sexually violent persons to be placed on supervised release.
See Wis. Stats. 88980.06(2)(b), 980.08. Unfortunately, as the Assistant Attorney
General indicated at oral argument in the Court of Appeals, the state was and is

1 See State v. Bentley, 201 Wis.2d 303, 548 N.W.2d 50 (1996) (ineffective assistance of counsel
claim).

11
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unable to implement court orders for supervised release in Milwaukee County.
See App.133 (Schudson, J., dissenting). As numerous other cases have indicated,
State v Sprosty, 227 Wis.2d 315, 595 N.W.2d 692 (1999); State v. Keding, 214
Wis.2d 363, 571 N.W.2d 450 (Ct. App.1997); State v. Castillo, 205 Wis.2d 592,
556 N.W.2d 425 (Ct. App.1996), rev. dismissed as improvidently granted, 213
Wis.2d 488, 570 N.W.2d 44 (1997), the problem also occurs statewide.

In Milwaukee, the state currently is confronting the problem in the trial
courts. In State v. Billy Morford, Milwaukee Co. Case No. 96CF966242, the trial
court, granted Morford’s petition for supervised release on November 27, 2002.
More than two years later, Morford is only in a temporary placement. Similarly,
in State v. Robert Carney, Milwaukee Co. Case No. 98CI000018, the trial court
granted Carney’s petition for supervised release on November 13, 2002. Two
years later, no placement has been found. It is unlikely any acceptable supervised
release plan will be developed in those or future cases because “the statutory
mandate requires basic ‘halfway house resources’ which are not available to the
subjects of Chapter 980....” R104:12; see David Doege, Judge Orders Release of
Child Molester, Mil. J. Sentinel, November 28, 2002, at 3B.

This case therefore presents the real, significant , and recurring
constitutional question of statewide impact whether the unavailability of
supervised release placements causes Chapter 980 to be unconstitutional as
applied. See Wis. Stats. (Rule) 809.62(1)(a),. (c)(2) & (3).

This case also presents the question whether a presumption of
constitutionality attaches when a statute is challenged as applied. When a statute is
challenged directly, courts must presume the constitutionality of the statute and
must indulge every presumption favoring the validity of the statute. See State v.
Post, 197 Wis.2d 279, 541 N.W.2d 115 (1995), cert. denied sub nom Schmidt v.
Wisconsin, 521 U.S. 1118 (1997). When the challenge is to the application of a
statute, this Court has not applied this presumption of unconstitutionality. See,
e.g., State v. Dodson, 219 Wis.2d 65, 580 N.W.2d 181 (1998); State v. Pulizzano,
155 Wis.2d 633, 456 N.W.2d 325 (1990); State v. Miller, 202 Wis.2d 56, 549
N.W.2d 235 (1996). Nevertheless, the Court of Appeals applied such a
presumption in deciding this case. App.126.

12
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This issue is a real and significant question of constitutional law, see Wis.
Stats. (Rule) 809.62(1)(a), and is a question of law which is likely to recur unless
resolved by this Court, id. 809.62(1)(c)(3). This Court also should take review of
this issue because the Court of Appeals’ decision is in conflict with opinions of
this Court. Id. 809.62(1)(d).

This Court also should take review to decide whether State v. Morford,
2004 WI 5, 655 N.W.2d 546, 259 Wis.2d 480 applies retroactively. In Morford,
this Court held that Wisconsin Statutes §980.08(6m) and not 8§806.07(1)(h)
“governs granting relief for the State from a chapter 980 committee’s supervised
release when the committee is confined in an institution awaiting placement on
supervised release.” Because the issue in Morford was moot, see id. at 16, this
Court had no opportunity to consider this aspect.

Motions for reconsideration by the state have been common. See Morford,
2004 WI 5 at 110 (noting that the issue has arisen at least four times in published
cases since 1996). This Court therefore should grant review of this novel issue of
law to develop the law because its resolution will have statewide impact and is
likely to recur unless resolved by this Court. Wis. Stats. (Rule) 809.62(1)(c)(2) &

@).
Example 3 (from August of 2006):
Reasons for Granting Review

This case involves the failure of Illinois to comply with its obligations
under the Interstate Agreement on Detainers and presents the purely legal question
of the effect of that failure on Mr. Townsend’s Wisconsin case. The question is a
particularly vexing one which resulted in both a majority opinion and a dissent in
the Court of Appeals. Given the number of governmental bodies which have
enacted the Agreement, the situation presented in this case is likely to recur. This
Court therefore should grant review to resolve the recurring legal question of the
remedy when a sending state under the Agreement fails to comply with its notice
provisions to the defendant. See Wis. Stats. (Rule) 809.062(1)(c)(3).

Almost all states and the federal government are signatories to the Interstate
Agreement on Detainers, see Meadows, Interstate Agreement on Detainers and
the Rights It Created, 18 Akron Law Review 691, 693 (Spring 1985), including

13
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Wisconsin and its border states. 730 ILCS 5/3-8-9; lowa Code §821.1; Mich.
Stats. Ann. 8780.601; Minn. Stats. 8629.294;Wis. Stats. §976.05. This Agreement
provides a procedure for getting a defendant who is a prison in one state to another
state in which he has a pending case. See, e.g., Wis. Stats. 8§976.05.

The Agreement is intended “to encourage the expeditious and orderly
disposition of [outstanding charges] and determination of the proper status of any
and all detainers.” See Wis. Stats. § 976.05(1). W.isconsin and other states
entered into the Agreement because “the party states” found that proceedings in
such circumstances “cannot properly be had in the absence of cooperative
procedures.” See id.

Accordingly, the Agreement creates two different procedures for speedy
resolution of cases. The Article IV procedure allows prosecutors from a receiving
state to make “a written request for temporary custody” to resolve charges. Id.
8976.05(4) If prosecutors make such a request and the governor of the sending
state does not disapprove within 30 days, then the receiving state is “entitled to
have [the defendant]...made available,” id. 8976.05(4)(a), and a trial must
commence within 120 days of the arrival of the defendant in the receiving state, id.
8976.05(4)(c). If the trial does not commence in time, the Agreement requires
dismissal of the charges with prejudice.

The Article 111 procedure at issue in this case applies after a state lodges a
detainer and requires an official in the state which has custody of the defendant to
“promptly inform [the defendant] of the source and contents of any detainer...and
of [his] right to make a request for final disposition.” Id. 8976.05(3)(c). If the
defendant requests final disposition, the trial must begin within 180 days or the
Agreement requires dismissal of the charges with prejudice. 1d. 976.05 (3)(d).

Unfortunately, the proximity of Illinois to Wisconsin and the problems
within the Illinois prison system make recurrence of the situation at bar likely. As
the trial court noted, “[t]he evidentiary hearings [in this case] only illuminated one
thing that both sides agree upon; that the organization of the Illinois prison system,
specifically in Cook County is a state of total disarray.” R58:5. In addition,
notification mistakes have happened across the country. See, e.g., United States v.
Reed, 910 F.2d 621 (9" Cir. 1990); Schofs v. Warden, FCI, Lexington, 509 F.

14
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Supp. 78, 82 (E.D. Ky. 1981); People v. Lincoln, 601 P.2d 641, 644 (Colo. 1979);
State ex rel. Garner v. Gray, 55 Wis. 2d 574, 583, 201 N.W.2d 163 (1972).

15



SUPERVISORY WRITS
Colleen D. Ball
Appellate Counsel, S.C.
l. Supervisory Relief: Mandamus and Prohibition.
1. Requirements for Supervisory Relief.
A.  Legal standard.
1. The petitioner has a clear legal right to the action sought.
2. The duty sought to be enforced is positive and plain.
e Generally, discretionary duties do not qualify.>
3. Substantial injury will occur if relief is not afforded.
4. There is no other adequate remedy at law.
o Appeal as a matter of right?*

e Interlocutory appeal?

B. Procedure.
1. Similar to petition for interlocutory appeal.*
2. Caption change: lower tribunal, court, officer or judge and all

other parties become respondents.

3. Deadline: petition must be filed “promptly.””

! State ex rel. Greer v. Stahowiak, 2005 WI App 219, 16, 287 Wis. 2d 795, 706 N.W.2d 161.

2 State ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, 124, 271 Wis. 2d 633, 681
N.W.2d 110.

® In the Interest of Tiffany W., 192 Wis. 2d 407, 425, 532 N.W.2d 135 (Ct. App. 1995).

* See Wis. Stat. §809.51(1) and Michael S. Heffernan, Appellate Practice and Procedure in
Wisconsin, Chapters 10 and 26 (2006) re form, contents and filing of petition.

® Kalal, 117.



I11.  Supervisory Relief Versus Interlocutory Appeals.
A. Different legal standards.
B. As a strategy for reaching the supreme court.

e A petition for supervisory relief must first be brought in the
court of appeals unless that is impractical.®

e A party ordinarily cannot petition for review of a court of
appeals’ decision denying an interlocutory appeal.’

e A party can petition for review of a court of appeals’ decision
denying a petition for supervisory writ.

e Petition for review requires 3 votes; petition for supervisory
writ requires 4.

IV. Examples of Cases Where Appellate Courts Have Granted
Supervisory Relief.

A. To compel a judge to grant a request for judicial substitution.®
B. To review a John Doe judge’s actions.®

C. To compel a trial court to comply with an appellate court’s
mandate. ™

D. To compel a government agency to comply with the open
records law."

® Wis. Stat. § 809.71; In re Imposition of Sanctions in Alt v. Cline, 224 Wis. 2d 72, 96, 589
N.W.2d 21 (1999).

"Inre Interest of J.S.R., 111 Wis. 2d 261, 262-263, 330 N.W.2d 217 (1983).

8 State ex rel. Mateo D.O. v. Circuit Court for Winnebago County, 2005 WI App 85, {15, 280
Wis. 2d 575, 696 N.W. 2d 275.

® State ex rel. Hipp v. Murray, 2007 W1 App 202, 19, _ Wis. 2d __, 738 N.W.2d 570.

10 State ex rel Blackdeer by Blackdeer v. Town of Levis, 176 Wis. 2d 252, 259, 500 N.W.2d 339
(Ct. App. 1992).

11 Stahowiak, 7.
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ROBERT R. HENAK
Henak Law Office, S.C.
316 N. Milwaukee St., #535
Milwaukee, WI 53202
414-283-9300
henaklaw@sbcglobal.net

For Authority and General Standards for Supervisory Writs in Wisconsin’s

appellate courts:

SOoow

Colleen Ball’s outline

Wis. Const. Art. VII, §5(3)

Wis. Stat. § 752.01

Wis. Stat. (Rule) 809.51

Heffernan, et al., Appellate Practice and Procedure in Wisconsin

Common Law Habeas Corpus

A.

Habeas Petition in Court of Appeals

Used to challenge ineffectiveness of appellate counsel when alleged
errors or omissions took place in Court of Appeals

failure to raise or to properly brief issue preserved in circuit
court. State v. Knight, 168 Wis.2d 509, 484 N.W.2d 540
(1992). Compare State ex rel. Rothering v. McCaughtry, 205
Wis.2d 675, 556 N.W.2d 136 (Ct. App.1996) (distinguishing
between claimed ineffectiveness of appellate counsel, that
must be raised in the Court of Appeals under Knight, and
claimed ineffectiveness of post-conviction counsel, that must
be raised in the circuit court under Wis. Stat. §974.06)

failure to file appeal or No Merit brief, State ex rel. Santana v.
Endicott, 2006 WI App 13, 288 Wis.2d 707, 709 N.W.2d 515;
State ex rel. Smalley v. Morgan, 211 Wis.2d 795, 565 N.W.2d
805 (Ct. App. 1997)

where request for extension of time for pursuing direct appeal
or related deadlines under Wis. Stat. (Rule) 809.30(2) is error

HENAK - Supervisory Writs - Page 1



of counsel, proper procedure is habeas in Court of Appeals
under Knight rather than Motion to Extend time under Wis.
Stat. (Rule) 809.82(2). State v. Evans, 2004 WI 84,273
Wis.2d 192, 682 N.W.2d 784

2. Habeas is an “equitable remedy.” E.g., Evans, 4940, 54; see Knight,
168 Wis.2d 519-21. Does this mean habeas relief may be based on
3. Habeas remedies
a. “[h]abeas corpus is an equitable doctrine that would allow the

court of appeals to tailor a remedy for the specific facts of
each case.” Evans, Y40, 54; see Knight, 168 Wis.2d 519-21

b. If errors resulted in denial of an appeal, remedy is a new
appeal.
C. If errors resulted in the failure to raise or adequately argue a

specific issue on the appeal, remedy is whatever remedy
would have been appropriate had that issue been properly
raised (i.e., new trial, resentencing, etc.)

B. Habeas Petition in Supreme Court

1. Used to challenge errors in Supreme Court and ineffectiveness of
appellate counsel when alleged errors or omissions took place in
Supreme Court, e.g., failure to file timely petition for review. See
generally State ex rel. Nichols v. Litscher, 2001 W1 119, 247 Wis.2d
1013, 635 N.W.2d 292; Schmelzer v. Murphy, 201 Wis.2d 246, 548
N.W.2d 45 (1996). Likely also would cover other attorney errors in
Supreme Court, such as failure to raise or to properly brief issue
preserved below, failure to file brief, etc.

2. Also appropriate where Court of Appeals inadvertently mailed
decision to defendant's former counsel, so that defendant did not
learn of affirmance until after period to petition for review in
Supreme Court had expired. State ex Rel. Jose Dejesus Fuentes, V.
Wisconsin Court of Appeals, District IV, 225 Wis.2d 446, 593
N.W.2d 48 (1999).

HENAK - Supervisory Writs - Page 2



C. Habeas Procedure
1. See generally Wis. Stat. (Rule) 809.51
2. Considered a new action, not continuation of previous action.

3. File petition in applicable court. A supporting brief may also be
filed, but generally results in unnecessary duplication.

4. Combined length of petition and brief:

a. 35 pages if monospaced font used (e.g.,
Courier)

b. 8,000 words if proportional serif font used (e.g., Times New
Roman)
C. Statement must be attached identifying whether the petition is

produced with a monospaced font or with a proportional serif
font. If proportional serif font used, must set forth word
count. Wis. Stat. (Rule) 809.51(4).

d. Identification of Parties:
1. Petitioner: “State ex rel. Party Name”
1. Respondent: Warden (if petitioner incarcerated) or

Secretary of Department of Corrections (if petitioner
on supervision)

€. Contents of petition:

1. Statutory requirements, Wis. Stat. (Rule) 809.51(1)(a)-
(d). The petition shall contain:

(a) A statement of the issues presented by the
controversys;

(b) A statement of the facts necessary to an
understanding of the issues (and “identify[ing]
precisely what counsel did or failed to do,” Santana,
19);

(c) The relief sought; and

HENAK - Supervisory Writs - Page 3



(d) The reasons why the court should take jurisdiction.

ii. Address fully both the legal arguments supporting your
ineffectiveness claim and those regarding any possible
defenses to relief, such as waiver or laches. See
Santana, 99.

f. Dicta in Santana, 910 states that the requirements of statutory
habeas corpus contained in Wis. Stat. §782.04 also apply to
common law habeas corpus proceedings under Knight. The
issue was not briefed in Santana and, for the reasons stated in
my attached letter to the Publications Committee, Santana’s
dicta is erroneous.

1. The requirements of §782.02:

Such petition must be verified and must state in
substance:

(1) That the person in whose behalf the writ is applied
for is restrained of personal liberty, the person by
whom imprisoned and the place where, naming both
parties, if their names are known, or describing them if
they are not.

(2) That such person is not imprisoned by virtue of any
judgment, order or execution specified in § 782.02.

(3) The cause or pretense of such imprisonment
according to the best of petitioner's knowledge and
belief.

(4) If the imprisonment is by virtue of any order or
process a copy thereof must be annexed, or it must be
averred that, by reason of such prisoner being removed
or concealed a demand of such copy could not be made
or that such demand was made and a fee of $1 therefor
tendered to the person having such prisoner in custody,
and that such copy was refused.

(5) In what the illegality of the imprisonment consists.

HENAK - Supervisory Writs - Page 4



ii. The requirements of §782.02(1), (3), and (5) make
sense and presumably already would fall within the
requirements of Rule 809.51.

iii. The requirement that the petition allege that the person
is not imprisoned by a judgment specified in §782.02,
however, is impossible in a habeas petition alleging
ineffectiveness of appellate counsel. Section 782.02
provides that “[n]o person shall be entitled to prosecute
such a writ who shall have been committed or detained
by the virtue of the final judgment or order of any
competent tribunal of . . . criminal jurisdiction.”

iv. Santana’s requirement of verification (i.e., swearing to
the contents of the petition under oath and before a
notary) is redundant to the requirements in Wis. Stat.
§§802.05(1) (requiring that all pleadings be signed)
and (2) (the signing and presentation of a pleading
constitutes a certification, subject to sanction, that the
pleading is factually accurate, warranted by existing
law or nonfrivolous argument, and not presented for an
improper purpose)

V. Although erroneous and dicta, it is highly
recommended that counsel nonetheless comply with
the additional requirements imposed by Santana to the
extent possible pending reversal by the Supreme Court.

5. Number of copies:
a. Court of Appeals: original and four copies
b. Supreme Court: original and eight copies

6. Filing fee: currently $195

7. Court may refer case to referee or circuit court where fact-finding
required. Evans, Y940, 52; Knight, 168 Wis.2d 521

8. Limitations on Habeas Relief

a. “[A] defendant may file only one habeas petition under

HENAK - Supervisory Writs - Page 5



Knight unless that defendant can adequately explain why all
issues relating to the representation of appellate counsel were
not raised in the first petition.” State ex rel. Schmidt v. Cooke,
180 Wis.2d 187, 190, 509 N.W.2d 96 (Ct. App.1993); see
Evans, §35.

b. No statutory deadline, but laches applies. State ex rel.
Coleman v. McCaughtry, 2006 W1 49, 290 Wis.2d 352, 714
N.W.2d 900; Evans, 949.

1. Application of laches to ineffectiveness claim is
questionable on constitutional grounds. See Coleman
v. Thompson, 501 U.S. 722, 754 (1991) (obligation is
on state to insure that defendant’s right to counsel, so
that any delay resulting from the denial of that right is
attributable to the state)

III.  Other Supervisory Writs

Supervisory writs may be used in criminal cases, just as in civil cases, to either
order a lower court to perform a mandatory duty (mandamus) or to prohibit a lower
court from taking action it is has no legal authority to perform (prohibition). Thus,
a supervisory writ may be appropriate to require the Circuit Court or the Court of
Appeals to issue a decision following an unreasonable delay (although such a writ
cannot require a particular result absent a mandatory duty to reach that result).

The Court of Appeals, moreover, has jurisdiction to issue supervisory writs over a
judge presiding over a “John Doe” proceeding, even though the judge is not acting
as a “court.” In re John Doe Proceeding, 2003 W1 30, 260 Wis.2d 653, 660
N.W.2d 260
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HENAK LAW OFFICE, S.C.

Attorneys at Law 1223 North Prospect Avenue
Milwaukee, Wisconsin 53202
Robert R. Henak Telephone [414] 283-9300
Amelia L. Bizzaro Facsimile [414] 276-5525

January 11, 2006

Court of Appeals Publication Committee
c/o Wisconsin Court of Appeals

P.O. Box 1688

Madison, Wisconsin 53701-1688

RE: State ex rel. Santana v. Endicott, Appeal No. 2005AP332

I am writing, both in my role as Amicus Chair for the Wisconsin Association of
Criminal Defense Attorneys and as a concerned appellate litigator with 17'% of
appellate experience, to request that the Committee not order the publication of this
case.

The Court in Santana reaffirmed its holding in Smalley v. Morgan, 211 Wis.2d 795,
565 N.W.2d 805 (Ct. App. 1997), to the effect that counsel’s failure to pursue an
appeal must be raised in the Court of Appeals in a Knight petition rather than in the
circuit court. The Court went on to emphasize, however, that dismissal of Santana’
circuit court habeas petition was without prejudice, and that he was still free to file his
challenge in a Knight petition. In dicta, the Court further set forth what it viewed as
requirements for such a petition.

I do not object to the holding or most of the language in the decision. I find the
Court’s attempt to provide guidance to Mr. Santana commendable. However, I object
to publication for two reasons.

First, Mr. Santana was not represented by counsel in this matter. I believe as a matter
of principle that the Court should be very hesitant to publish decisions in which one
or both parties are unrepresented by counsel.

The adversarial system recognizes that even the most conscientious judges cannot be
all-knowing and that the correct answer to a legal or factual dispute is best resolved
when both sides present their best arguments. Only under those circumstances can the
Court be assured (to the degree possible) that the arguments on both sides have been
fully marshaled and it is not missing something important.
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While litigants have no right to the appointment of counsel in habeas proceedings, that
is a different issue from whether a particular decision should be published. An
individual no doubt may suffer an injustice should the absence of counsel result in a
judgment against him, but that injustice generally is limited to the particular litigant.
Should that decision be published, however, it becomes controlling precedent which
only the Supreme Court can correct. Any errors in a published decision resulting from
the absence of full adversarial testing thus could negatively affect any number of
individuals in the period before the error is corrected.

Second, while the result in Santana is unassailable under Wisconsin authority, as is the
Court’s discussion of other procedural avenues available to Mr. Santana, I do not
believe that the same is true of the admonitions contained in Paragraph 10 of that
decision regarding the perceived requirements for a Knight petition. The Court there
states that, in addition to the requirements of Wis. Stat. (Rule) 809.51 regarding writs
in the Court of Appeals, the petition must comply with the requirements of Wis. Stat.
§782.04, including the requirement that a petition be verified.

I believe that the dicta in 410 is misplaced and that any published decision on this
matter should await full adversarial presentation of the question. Specifically, the
requirements for statutory habeas petitions contained in Wis. Stat. §782.04 cannot be
applied wholesale to common law habeas petitions such as Knight petitions.
Moreover, decision regarding which of those provisions should be applied to Knight
petitions is better left to the Supreme Court as the policy-making branch of the Courts,
at least in the absence of pending dispute on the issue before this Court.

As the Committee is aware, there is a difference between statutory and common law
habeas corpus. Chapter 782 sets forth the requirements of statutory habeas, a primary
condition of which is that “[n]o person shall be entitled to prosecute such a writ who
shall have been committed or detained by the virtue of the final judgment or order of
any competent tribunal of . . . criminal jurisdiction.” Wis. Stat. §782.02.

A Knight petition, however, is a type of common law habeas petition. Because the
petitioner in such an action is seeking to challenge the effectiveness of counsel on the
appeal from a criminal conviction, he or she necessarily “has been committed or
detained by the virtue of the final judgment or order of any competent tribunal of . .
. criminal jurisdiction.” As such, the person filing a Knight petition cannot meet the
requirement of §782.04(2) (transposed to the Knight context by the Santana dicta) that
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he or she verify and state “[t]hat such person is not imprisoned by virtue of any
judgment, order or execution specified ins. 782.02.” Section 782.04, by its terms, thus
is not applicable and cannot be applicable to common law habeas petitions, such as
Knight petitions, challenging one’s detention as the result of a criminal conviction.

The question then becomes which, if any, of the other requirements of statutory habeas
(and particularly, the verification requirement) should be imposed as well on common
law habeas as a matter of judicial prerogative and, if so, who should make that
determination and when. As far as I can tell, the issue has not previously been
resolved. Although the Court of Appeals did hold in Maier v. Byrnes, 121 Wis.2d 258,
358 N.W.2d 833 (Ct. App. 1984), that verification was necessary to a properly filed
habeas petition, the petition at issue was a statutory petition under Chapter 782, to
which the verification requirements of §782.04 directly apply. The Court in Maier did
not address, and thus did not decide, whether verification was required for common
law habeas petitions.

There are, of course, potential benefits to the verification requirement in assuring
“‘that the statements contained therein are presented with some regard to
considerations of truthfulness, accuracy and good faith.”” Santanta, 410, quoting
Maier v. Byrnes, 121 Wis.2d 258, 262-63, 358 N.W.2d 833 (Ct. App. 1984). It may
be argued, however, that the same benefits already are provided by the requirements
in Wis. Stat. §§802.05(1) (requiring that all pleadings be signed) and (2) (the signing
and presentation of a pleading constitutes a certification, subject to sanction, that the
pleading is factually accurate, warranted by existing law or nonfrivolous argument,
and not presented for an improper purpose), so that the addition of a verification
requirement in common law habeas is not necessary.

I also note that the majority of Knight petitions are filed by pro se prison inmates. Few
such litigants have any significant understanding of legal procedure, and many have
learning disabilities and other educational lacks. To place yet another procedural
hurdle between them and the courts by imposing a verification requirement should
require more than a desire for formalistic symmetry with the requirements of statutory
habeas.

I acknowledge that it may be that the Courts, after reviewing such arguments and any
contrary arguments which may be presented, will nonetheless impose a verification
requirement on those filing Knight petitions. Perhaps they will reject such a
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requirement.

My purpose here is not to have the Publication Committee resolve that issue. Rather,
my point merely is that the issue is far too important and far-reaching to be decided by
way of dicta, without briefing by the parties, and with one of the parties unrepresented
by counsel.

Iaccordingly ask that the Committee not order the decision in Santana to be published
unless that decision is amended to delete 410. I thank the Committee for considering
this request.

Respectfully submitted,

HENAK LAW OFFICE, S.C.

Robert R. Henak

cc: Hon. Richard S. Brown
Hon. Neal P. Nettesheim
Hon. Harry G. Snyder
Mr. Luis Santana
AAG James Freimuth

RRH Attach.l.wpd



STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT III

Case No.

STATE OF WISCONSIN ex rel.
C S )

Petitioner,

RANDALL HEPP, Warden,
Jackson Correctional Institution,

Respondent.

PETITION FOR
WRIT OF HABEAS CORPUS

C S , by undersigned counsel, respectfully petitions this

Court pursuant to Wis. Stat. §752.01, Wis. Stat. (Rule) 809.51, and State v. Knight,
168 Wis.2d 509, 484 N.W.2d 540 (1992), for a writ of habeas corpus on the grounds
that he was denied the right to appeal and the right to the assistance of counsel on

respectfully asks that the Court reinstate his right to pursue

Given the nature of the claim asserted, Mr. S requests an

evidentiary hearing on this petition. See State v. Machner, 92 Wis.2d 797, 804, 285
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N.W.2d 905, 908 (Ct.App.1979).

STATEMENT OF ISSUE

Whether Mr. S was denied his rights to a direct appeal and to the

effective assistance of counsel on appeal when his post-conviction counsel failed to

perfect his appeal, thus mandating reinstatement of his direct appeal rights.

STATEMENT OF FACTS

On , the Dunn County Circuit Court, Hon. William C. Stewart, Jr.,

presiding, sentenced Mr. S to a total of 20 years incarceration, consisting

of 10 years initial confinement and 10 years extended supervision, following his

conviction by a jury of one count of violating Wis. Stat. §948.02(1). State v.

the appeal for him, she did order the necessary transcripts pursuant to Wis. Stat.
(Rule) 809.30(2)(f), and made payment for those transcripts from funds provided by
S ’s wife, L S . See Exhibits 1 and 2.

On ,2002, C and L S retained Attorney

for purposes of post-conviction review and appeal in this matter.

sent a substitution of counsel form to Ms. on June 3, 2002,

June 10 and 11, 2002.

Ms. signed and mailed the substitution of counsel form to Mr.

onJune 26,2002, along with a letter indicating that all transcripts she had

requested had been filed. Mr. ,however, failed to sign that document until
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September 12, 2002, and failed to file it with the court until September 25, 2002.
Copies of  ’s June 26, 2002 letter and the Substitution of Counsel are
attached as Exhibits 3 and 4.

Although he had been informed that all transcripts requested had been
produced, thus triggering the 60-day period for filing a post-conviction motion or
notice of appeal pursuant to Wis. Stat. (Rule) 809.30(2)(h), Mr. failed to
file such a motion or notice of appeal within that time frame. Indeed, although he
informedtheS s on several occasions over the next two plus years that he

would file such a motion shortly, he never did. Nor did he ever move this Court for

an extension of time for filing such a motion pursuant to Wis. Stat. (Rule) 809.82(2).

L and C S subsequently retained undersigned
counsel in place of Mr. . Counsel thereafter met with Mr. ,
obtained the file from him, reviewed the record, met with Mr. S , and

conducted additional investigation. Based on that review and investigation, counsel
has determined that there are substantial grounds on which to challenge Mr.

S ’s conviction.

RELIEF REQUESTED

Mr. S respectfully asks that this Court enter an order fully
reinstating his right to pursue post-conviction motions and a direct appeal under Wis.
Stat. (Rule) 809.30. He further asks that the Court grant him at least 45 days from the

Court’s decision in which to file his post-conviction motion.

REASONS JUSTIFYING REQUESTED RELIEF

Although Mr. S had a fundamental right to the assistance of

counsel on his one direct appeal as of right, he did not receive the effective assistance

of such counsel and, as a consequence, lost his right to a direct appeal.

HENAK - Supervisory Writs -3-



A. S Was Denied the Effective Assistance of Counsel on

1. Applicable legal standards

A criminal defendant is constitutionally entitled both to a direct appeal from
his conviction or sentence, Wis. Const. art. I, §21, and to the effective assistance of
counsel on his first appeal as of right in the state courts, Douglas v. California, 372
U.S. 353 (1963); Evitts v. Lucey, 469 U.S. 387 (1985). The right to counsel is
intended to help protect a defendant’s rights because he cannot be expected to do so
himself. E.g., Evitts, 469 U.S. at 396 (”An unrepresented appellant--like an
unrepresented defendant at trial--is unable to protect the vital interests at stake”).

The Supreme Court established the general standard for assessing claims of
ineffective assistance of counsel in Strickland v. Washington, 466 U.S. 668 (1984).
That test is two-pronged. First, counsel's performance must have been deficient, and
second, the deficiency must have prejudiced the defense. See, e.g., id. at 687. The
same standard applies, with appropriate modifications, to claims of ineffective
assistance of appellate counsel. Roe v. Flores-Ortega, 528 U.S. 470,477 (2000); see
State v. Ziebart, 2003 WI App 258, 15, 268 Wis.2d 468, 673 N.W.2d 369.

The deficiency prong is met where counsel’s representation “‘fell below an
objective standard of reasonableness.’” State v. Johnson, 133 Wis.2d 207, 395
N.W.2d 176,181 (1986), quoting Strickland, 466 U.S. at 688. In analyzing this issue,
the Court “should keep in mind that counsel’s function, as elaborated in prevailing
professional norms, is to make the adversarial testing process work in the particular
case.” Strickland, 466 U.S. at 690; see Kimmelman v. Morrison, 477 U.S. 365, 384
(1986).

It is not necessary, of course, to demonstrate total incompetence of counsel,
and the petitioner makes no such claim here. Rather, a single serious error may justify

reversal. Kimmelman, 477 U.S. at 383; see United States v. Cronic, 466 U.S. 648,
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657 1n.20 (1984). “[T]he right to effective assistance of counsel ... may in a particular
case be violated by even an isolated error ... if that error is sufficiently egregious and
prejudicial.” Murray v. Carrier, 477 U.S. 478, 496 (1986).

The deficiency prong of the Strickland test is met when counsel's performance
was the result of oversight or inattention rather than a reasoned defense strategy. See
Wiggins v. Smith, 539 U.S. 510, 534 (2003); Kimmelman, 477 U.S. at 385; Dixon v.
Snyder, 266 F.3d 693, 703 (7™ Cir. 2001); State v. Moffett, 147 Wis.2d 343, 433
N.W.2d 572, 576 (1989); but see State v. Koller, 2001 WI App. 253, 998, 53, 248
Wis.2d 259, 635 N.W.2d 838.

A defendant generally must show that counsel’s deficient performance
prejudiced his defense. “[A] counsel’s performance prejudices the defense when the
‘counsel's errors were so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable.”” Johnson, 395 N.W.2d at 183, quoting Strickland, 466 U.S.
at 687. “The defendant is not required [under Strickland] to show ‘that counsel's
deficient conduct more likely than not altered the outcome of the case.”” Moffett, 433
N.W.2d at 576, quoting Strickland, 466 U.S. at 693.

Rather, “[t]he question on review is whether there is a reasonable probability”
of a different result but for counsel’s deficient performance. Moffett, 433 N.W.2d at
577 (citation omitted). “Reasonable probability,” under this standard, is defined as

b

“‘probability sufficient to undermine confidence in the outcome.”” Id., quoting
Strickland, 466 U.S. at 694. In addressing this issue, the Court normally must
consider the totality of the circumstances. Strickland, 466 U.S. at 695. If this test is
satisfied, reliefis required; no supplemental, abstract inquiry into the “fairness” of the
proceedings is permissible. Williams v. Taylor, 529 U.S. 362 (2000).

However, actual denial of the assistance of counsel altogether is legally
presumed to result in prejudice and can never be treated as harmless error. Penson

v. Ohio, 488 U.S. 75, 88 (1988); State ex rel. Seibert v. Macht,2001 W1 67,919, 244
Wis.2d 378, 627 N.W.2d 881, modified on denial of reconsideration, 2002 WI 12,
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249 Wis.2d 702, 639 N.W.2d 707. Counsel’s abandonment of a client’s appeal, for
instance, is a per se violation of the right to counsel. Roe v. Flores-Ortega, 528 U.S.
470, 483 (2000); Betts v. Litscher, 241 F.3d 594, 597 (7" Cir. 2001). “Mere
speculation that counsel would not have made a difference is no substitute for actual

appellate advocacy.” Penson, 488 U.S. at 87; see Seibert, §19.

2 Mr. Acted Unreasonably by Failing to Perfect
s ’s Appeal
Mr. ~ was retained to pursue post-conviction motions and a direct

appeal from Mr. S ’s conviction. He was informed that the transcripts had

been ordered and produced and either knew or should have known that these acts
triggered his responsibility to file either a notice of appeal or post-conviction motion

on Mr. S ’s behalf within 60 days. Wis. Stat. (Rule) 809.30(2)(h). Yet,

he neither filed such a document nor asked this Court to extend the time for such
filing under Wis. Stat. §809.82(2).

Where, as here, counsel knows that his client wishes to appeal yet fails to
perfect that appeal, that failure “constitute[s] per se ineffective assistance of counsel.”
United States v. Nagib, 56 F.3d 798, 801 (7" Cir. 1995). The failure to comply with
such a request is inherently unreasonable and thus constitutes deficient performance.
1d.

See also Roe, 528 U.S. at 477:

We have long held that a lawyer who disregards specific instructions
from the defendant to file a notice of appeal acts in a manner that is
professionally unreasonable. [Citations omitted]. This is so because a
defendant who instructs counsel to initiate an appeal reasonably relies
upon counsel to file the necessary notice. Counsel's failure to do so
cannot be considered a strategic decision; filing a notice of appeal is
a purely ministerial task, and the failure to file reflects inattention to the
defendant's wishes.

This is not a situation in which counsel reasonably evaluated the record and,

HENAK - Supervisory Writs -6 -



after full consultation with his client, was directed to close the case without filing an
appeal. Compare State ex rel. Ford v. Holm,2004 W1 App 22,269 Wis.2d 810, 676

N.W.2d 500. S insisted on an appeal and never consented to closing it.

Nor, for his part, did Attorney intend to merely close the case. He

signed and filed the substitution of counsel form nearly three months after he had

received it from S ’s trial counsel and after the time for filing

S ’s post-conviction motions or notice of appeal had expired. Over a

period of more than two years, he repeatedly responded to correspondence from the

S s by stating he was working on the case and would have something filed

shortly. E.g., Exhibit 5. At no time did suggest that post-conviction

motions or an appeal would be frivolous.

3. S Was Prejudiced by Mr. ’s Failure to

Perfect His Appeal

Generally, the victim of deficient attorney performance must show resulting
prejudice . Strickland, 466 U.S. at 687. That standard does not apply here, however.
“[W]henever the ineffective assistance is such as to deprive one totally of the right to
appeal, the prejudice showing is presumed.” See State ex rel. Flores v. State, 183
Wis.2d 587,516 N.W.2d 362, 373 (1994). Because the failure of counsel to perfect
an appeal requested by his client demonstrates an “[a]ctual or constructive denial of
the assistance of counsel altogether,” Strickland, 466 U.S. at 692, “a defendant [is]
not required to show prejudice under Strickland if he instructed his lawyer to appeal
and his lawyer failed to do so.” Nagib, 56 F.3d at 801, citing Castellanos v. United
States, 26 F.3d 717, 718 (7" Cir. 1994).

In Roe v. Flores-Ortega, 528 U.S. 470,481-86 (2000), for instance, the Court
addressed the situation where counsel acted unreasonably by failing to file a notice
of appeal. The Court recognized that it “normally ‘appl[ies] a “strong presumption

of reliability” to judicial proceedings and require[s] a defendant to overcome that
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presumption,”” 528 U.S. at 482 (citations omitted). It is that presumption which
underlies the general requirement that the defendant show that counsel’s errors
“‘actually had an adverse effect on the defense.”” Id. (citations omitted).

The Court noted, however, that a different standard applies where, as here,
“counsel’s alleged deficient performance arguably led not to a judicial proceeding of
disputed reliability, but rather to the forfeiture of a proceeding itself.” Id. at 483.

299

“[W]e cannot accord any ‘“presumption of reliability’” [citation omitted] to judicial
proceedings that never took place,” as when counsel’s deficient performance results
in forfeiture of an appeal. Id.

The only showing of prejudice required under these circumstances, therefore,
is that the defendant likely would have proceeded with the appeal process but for
counsel’s deficient performance. Id. at 484 (“to show prejudice in these circum-
stances, a defendant must demonstrate that there is a reasonable probability that, but
for counsel’s deficient failure to consult with him about an appeal, he would have
timely appealed”).

Where, as here, the defendant had instructed counsel to appeal prior to
counsel’s deficient performance, he has made the required showing. /d. at 485, citing
Rodriquez v. United States, 395 U.S. 327 (1969). The defendant need not show as

well that he has specific appealable issues to raise:

We similarly conclude here that it is unfair to require an indigent,
perhaps pro se, defendant to demonstrate that his hypothetical appeal
might have had merit before any advocate has ever reviewed the record
in his case in search of potentially meritorious grounds for appeal.
Rather, we require the defendant to demonstrate that, but for counsel's
deficient conduct, he would have appealed.

Roe, 528 U.S. at 486 (emphasis in original).
The constitutionally required remedy for the denial of appeal due to the

ineffectiveness of counsel is to restore the defendant to the position he would have

occupied but for the denial. In other words, he must be granted his direct appeal as
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of right with the assistance of counsel, Betts, 241 F.3d at 597; see Penson, 488 U.S.

at 86-88. S accordingly is entitled to reinstatement of his right to a direct

appeal with the assistance of counsel.

CONCLUSION

As the Seventh Circuit held in Castellanos, supra,

[1]f the defendant told his lawyer to appeal, and the lawyer dropped the
ball, then the defendant has been deprived, not of effective assistance
of counsel, but of any assistance of counsel on appeal. Abandonment
is a per se violation of the [S]ixth [A]Jmendment.”

26 F.3d at 718. That is exactly what happened here. Mr. “dropped the

ball.”

Mr. S , therefore, respectfully asks that the Court grant the

requested writ and order reinstatement of his direct appeal rights under Wis. Stat.

§974.02 and (Rule) 809.30.

Dated at Milwaukee, Wisconsin,

Respectfully submitted,

C S , Petitioner

HENAK LAW OFFICE, S.C.

Robert R. Henak
State Bar No. 1016803
P.O. ADDRESS:

316 North Milwaukee Street, Suite 535

Milwaukee, Wisconsin 53202
(414) 283-9300
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RULE 809.51(4) CERTIFICATION
I hereby certify that this petition conforms to the rules contained in Rule
809.51(4) for a petition produced with a proportional serif font. The length of this

petition is 2,493 words.

Robert R. Henak

RRH Habe Pet.wpd
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STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT I

Case No.

STATE OF WISCONSIN ex rel.
I E ,

Petitioner,

JOHN R. BERTRAND,
Warden, Green Bay Correctional
Institution,

Respondent.

VERIFICATION

Under oath, I state that the allegations of the Petition for Writ of Habeas
Corpus filed on October 11, 2004, are true, except as to those matters in which I did

not personally participate, and as to those matters, I believe them to be true.

Subscribed and sworn to before me
this  day of , 2006

Robert R. Henak
Counsel for Petitioner | E

Notary Public, Wisconsin
My Commission expires:

RRH Habe Pet Verification.wpd
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| attended the Appeals from Start to Finish program co-sponsored by the
Milwaukee Bar Association’s Bench/Bar Court of Appeals Committee and
the State Public Defender’s Office held on April 18, 2008.

I would like this program to count toward the SPD’s legal education
requirement for SPD appellate certification.

Name (please print):

Signature:

Date:

Please either mail or fax completed form to the SPD’s Madison Appellate
Office at:

Mailing address:

State Public Defender’s Office-Appellate Division
17 S. Fairchild Street

3" Floor

Madison, W1 53703

Fax Number:
608.264.8563




EVALUATION

Appeals from Start to Finish
April 18, 2008

Your feedback is important to us. Please respond to the following questions, 5 being highest.

This program was what | expected Yes No
Comments:
Program content 5 4 3 2 1
Comments:
Written materials 5 4 3 2 1
Comments:
Speakers 5 4 3 2 1
Comments:
Topic 5 4 3 2 1
Comments:
Format 5 4 3 2 1
Comments:
Facilities/Location 5 4 3 2 1
Comments:

What did you find most valuable?

What program would you like to see the MBA Court of Appeals Bench/Bar Committee present in the
future?

Overall comments:
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